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moval when petitioner delivers a copy of the
petition to the trial judge in open court. See
Medrano v. State of Texas, 580 F.2d 803 (5th
Cir.1978); Adair Pipeline v. Pipeliners Lo-
cal No. 798, 203 F.Supp. 434 (8.D.Tex.1962).
In the instant action appellant did not file a
petition with either the clerk or the trial
judge in open court; thus, appellant’s lack of
jurisdiction argument must fail.

[3] Appellant’s Addendum to Motion To
Vacate is based upon the trial court’s failure
to hear appellant’s Claim for Return of Prop-
erty prior to the Final Order of Forfeiture.
Appellant argues that since he filed his
“Claim” prior to the forfeiture action the
court was obligated to hear the “Claim” first.
Appellant was aware of the forfeiture action,
had he desired to proceed on the earlier filed
“Claim” he should have filed a motion to
abate the forfeiture action or moved for an
injunction prohibiting the prosecution of the
forfeiture action. See Thomas v. English,
448 S0.2d 623 (Fla. 4th DCA 1984); Birnholz
. Steisel, 338 So.2d 862 (Fla. 3d DCA 1976).
Appellant may not now move for relief from
that judgment based upon his mistaken view
of the law. See Duckworth v. Duckworth,
414 So.2d 562 (Fla. 3d DCA 1982); Kuyken-
dall v. Kuykendall, 301 So.2d 466 (Fla. 1st
DCA 1974).

Therefore, the order under review is af-
firmed.

Affirmed.
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TRANSMARK, USA, INC.; Mark C. San-
ford; Coopers & Lybrand, a general
partnership; Donald F. Withers; Mi-
chael D. Abney; Byron N. Thompson,
Jr.; Shereff, Friedman, Hoffman &
Goodman, a general parinership; and
Andrew J. Levinson, Petitioners,

V.

STATE of Florida, DEPARTMENT OF
INSURANCE, As Receiver Of Guarantee
Security Life Insurance Company; Mer-
rill Lynch, Pierce, Fenner & Smith In-
corporated, a Delaware corporation;
Merrill Lynch Government Securities
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Inc., a Delaware corporation; Waverly
Partners, Inc., a Delaware corporation,
d/b/a Merrill Lynch Capital Markets;
Richard Allerton; John Does and Jane
Does 1 through 100, all individually and
as co-partners of Coopers & Lybrand;
John Smiths and Jane Smiths 1 through
100 individually and as co-partners of
Shereff, Friedman, Hoffman & Good-
man; Margena Burnett; Robert C. San-
ford; William B. Blackburn; and Mela-
nie R. Blackburn, Respondents.

Nos. 93-2412, 93-2413.

District Court of Appeal of Florida,
First District.

Jan. 12, 1994.
Rehearing Denied March 2, 1994.

Corporation sought writs of certiorari to
review interlocutory orders denying corpora-
tion’s motion to disqualify counsel represent-
ing receiver of corporation’s subsidiary, and
order which granted receiver’s motion to
compel discovery and denied corporation’s
motion to compel return of documents. The
District Court of Appeal held that: (1) corpo-
ration waived any right to seek disqualifica-
tion of counsel representing subsidiary’s re-
ceiver by failing to timely seek disqualifica-
tion, and (2) attorney-client and accountant-
client privileges did not protect documents
regarding transactions in which corporation
and subsidiary were jointly represented.

Petitions denied.

1. Certiorari =17

Orders granting or denying motions to
disqualify party’s attorney may be reviewed
by certiorari. West’s F.S.A. R.App.P.Rule
9.030(b)(2)(A).

2. Certiorari &=17

Orders granting party’s motion to com-
pel discovery may be reviewed by certiorari.
West’s F.S.A. R.App.P.Rule 9.030(b)(2)(A).
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3. Certiorari ¢=5(1), 11.1

Party seeking certiorari review of pre-
trial, nonappealable order must demonstrate
not only that trial judge departed from es-
sential requirements of law but also that
harm resulting from erroneous order is ma-
terial and cannot be remedied on appeal from
final judgment or order. West’'s F.S.A
R.App.P.Rule 9.030(b)(2)(A).

4. Attorney and Client ©=21.20

Corporation waived any right to seek
disqualification of counsel representing sub-
sidiary’s receiver by failing to timely seek
disqualification; undisputed finding that cor-
poration engaged in substantial discovery
from day suit was filed warranted conclusion
that corporation knew long before motion to
disqualify that counsel in question were as-
sisting receiver in pretrial matters, and ques-
tion of conflict was not raised until more than
ten months had elapsed and receiver had
paid counsel approximately $2 million in legal
fees.

5. Attorney and Client €=21.20

Motion to disqualify opposing party’s
counsel should be made with- reasonable
promptness after party discovers facts which
lead to motion.

6. Witnesses €-196.2, 205

Attorney-client and accountant-client
privileges did not protect documents regard-
ing corporate restructuring transactions in
which defendant corporation and its plaintiff
subsidiary were jointly represented; there
was no expectation of confidentiality among
various companies in corporate family.
West’s F.S.A. §§8 90.502(4)(e), 90.5055(4)(c).

Robert R. Feagin III, Thomas J. Jones,
Susan L. Turner, Tallahassee, Fred J. Lot-
terhos II1, Lawrence J. Hamilton II, Valerie
C. Chritton, Jacksonville, of Holland &
Knight, Herschel E. Sparks, Jr., Roberta R.
Loomar, Tamara D. McKeown, of Hughes,
Hubbard & Reed, Lewis F. Murphy, P.A.,
Wendy 8. Leavitt of Steel, Hector & Davis,

1. The Receiver alleged the defendants “looted”
GSL through excessive compensation, improper
dividends, excessive fees paid for management

Miami, and Stephen Gillers, Sp. Co-counsel,
New York City, for appellants.

Stephen D. Busey, Keith D. Munson and
John F. MacLennan of Smith, Hulsey & Bu-
sey, Jacksonville, for appellees.

PER CURIAM.

Transmark USA, Ine. and Mark Sanford,
owner of 100% of the common stock of
Transmark (Transmark), seek writs of com-
mon law certiorari to review two interlocu-
tory orders. The first order denied Trans-
mark’s motion to disqualify counsel repre-
senting the Florida Department of Insur-
ance; the Department became the court-ap-
pointed receiver (Receiver) of Guarantee Se-
curity Life Insurance Company (GSL), a
Transmark wholly-owned subsidiary, on Au-
gust 12, 1991. The second order granted the
Receiver’s motion to compel discovery of doe-
uments and communications Transmark
claimed were protected by the attorney-client
and accountant-client privileges, and denied
Transmark’s motion to compel the return of
certain documents from the Receiver based
on the same grounds. We deny both peti-
tions.

Transmark was a holding company with
both insurance and non-insurance subsidiar-
ies and sub-subsidiaries. This action arises
out of the statutory insolvency of GSL. The
Receiver in December 1991 sued Transmark,
former officers and directors of both Trans-
mark and GSL, and outside professionals
providing services to GSL. The Receiver, by
amended complaint filed on December 20,
1991, alleged that defendants engaged in a
continuing scheme between 1984 to 1991 to
loot! GSL and conceal the true financial
condition of GSL from regulators, thereby
prolonging GSL’s existence and deepening
its insolvency. The Receiver seeks $300 mil-
lion in damages. The transactions at issue in
the complaint include: (a) “corporate year-
end restructurings” transactions at years-end
1988, 1989, and 1990, whereby GSL allegedly
carried investments with GSL affiliates on its
own books as if they were arm's-length
transactions with unrelated third parties;

services, less-than-arm’s-length sale of securities,
and investment in millions of dollars of high-
yield, high-risk “junk bonds.”
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and (b) “phantom year-end transactions”
with Merrill Liynch for years-end 1984, 1985,
1986 and 1988, whereby Merrill Lynch alleg-
edly “purchased” GSL’s junk bonds in ex-
change for “treasuries” at the end of the year
and immediately “sold” them back to Trans-
mark after the first of the year. The Receiv-
er alleges the purpose behind the above
transactions was to avoid statutory account-
ing problems which GSL would face as a
regulated insurer domiciled in Florida.

The facts out of which this case arises are
rather unique. While Transmark had many
subsidiaries and sub-subsidiaries, GSL was
the source of all the funds within the Trans-
mark group of companies. Guarantee Group,
Incorporated (GGI), another wholly-owned
subsidiary of Transmark, provided all the
management and administrative services to
GSL and the other companies in the Trans-
mark group.? GSL itself had no employees
but GGI provided it with all the personnel
necessary to manage and conduct all aspects
of its operations, including legal aspects, pur-
suant to a written management contract with
GGI. The personnel thus were technically
GGI “employees,” paid with GSL funds. The
officers and directors of Transmark and GSL
were moreover for the most part, interlock-
ing.

Transmark formed its own legal depart-
ment in February 1988, by hiring attorney
Dillingham as its general counsel, and hiring
attorneys Poppell and Cullen in 1988 and
1989 respectively®? The legal staff was
transferred to GGI's payroll by July 1989,
and paid through GSL funds. The legal staff
and all of Transmark’s legal files were moved
in November 1990, from the Transmark
building to the building where the GSL of-
fices were located. A legal assistant testified
that Transmark maintained its legal files to-
gether with that of its subsidiaries: “[t]hey
were all together, they were in numerical

2. Capital Management, another subsidiary of
Transmark, also provided management invest-
ment services to GSL.

3. GSL's president testified by deposition that
GSL had its own “in-house” legal department
(i.e., Margaret Gibbs and Ligouri), but when Dill-
ingham was hired, these individuals had little
responsibility for GSL’s investment portfolio.
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sequence, but they were all in the same filing
cabinet.” Transmark contributed all of
GGI's stock to GSL on December 31, 1990,
and GGI became a wholly-owned subsidiary
of GSL.*

The evidence supports the trial court’s
finding that Dillingham, Poppell and Cullen
legally advised the Transmark group of com-
panies on the corporate restructurings of
Transmark affiliates throughout their em-
ployment. Transmark also periodically re-
tained outside counsel and accountants.
Transmark retained a lawyer of the Smith
Hulsey & Busey firm in 1987-1988 regarding
a tax matter (the possibility of GGI writing
off additions to computer software).’ Trans-
mark, in 1988, briefly retained another mem-
ber of the same law firm for help in prepar-
ing and filing its Form 10K/Annual Report
with the SEC. The law firm of Katz, Kutter,
Haigler, Alderman, Davis, Marks & Rutledge
(Katz Kutter) was also retained to provide
advice on Florida statutory insurance mat-
ters pertaining to the 1990 restructuring. A
lawyer with Katz Kutter testified that the
firm provided legal services to both GSL and
Transmark in that capacity. Poppell also
testified there was no expectation or man-
date that communications with Katz Kutter
be withheld from either Transmark or GSL.
The law firm of Shereff, Friedman, Hoffman
& Goodman (Shereff Friedman) was also re-
tained to provide legal advice in connection
with the 1988 restructuring and certain ac-
quisitions. Mr. Levinson, a representative of
Shereff Friedman, testified that the firm rep-
resented both Transmark and GSL in these
transactions. Finally, Coopers & Lybrand
(Coopers), an accounting firm, was retained
annually to perform audits of Transmark and
GSL. Coopers was retained pursuant to a
single engagement letter each year.

GSL was placed under administrative su-
pervision on May 16, 1991. Michael Heekin,

4. GGI then changed its name to Landmark In-
surance Services, Incorporated.

5. The Smith Hulsey lawyer was no longer work-
ing with the firm when the Receiver retained the
firm for representation in this litigation. The
files pertaining to his representation of Trans-
mark nevertheless remained with Smith Hulsey.
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the Deputy Receiver, had access to GSL
premises and files during this time. Mark
and Rob Sanford, directors of both GSL and
Transmark, on August 12, 1991, consented to
the placement of GSL into receivership.
When the Receiver assumed control, it dis-
missed most of GSL’s senior management,
but retained “in-house” attorneys Poppell
and Cullen, as well as some legal support
staff. It then hired two outside law firms,
Tew & Garcia—Pedrosa and Smith Hulsey &
Busey, to represent it in litigation against
Transmark.

The Receiver requested production of doc-
uments from: Transmark; Mark Sanford;
Coopers & Lybrand; Shereff Friedman; and
Katz, Kutter. These parties withheld pro-
duction of the documents based on the attor-
ney-client and accountant-client privileges as-
serted by Transmark and Sanford. Despite
the fact Coopers had already produced the
financial documents in question to the SEC
in response to a subpoena and to plaintiffs in
a pending federal securities action against
Transmark,® Coopers withheld production
based on the accountant-client privilege.
The Receiver moved to compel production.

Transmark in turn moved to disqualify
Poppell, his support staff, and the Receiver’s
outside counsel on October 27, 1992, more

than ten months after suit was filed and

about one week before the Receiver was
scheduled to begin a month of nationwide
depositions of Coopers & Lybrand. Trans-
mark insists, however, that its motion to
disqualify was timely because it did not dis-
cover its former in-house attorneys were rep-
resenting the Receiver in the suit until Sep-
tember 2, 1992, when Poppell was deposed.

A four-day evidentiary hearing was held, in
February 1993, on the motion to disqualify
and the motion to compel production of docu-
ments. Poppell testified there was no expec-
tation he would withhold information from

6. No confidential accountant-client privilege ex-
ists under federal law. Couch v. United States,
409 U.S. 322, 335, 93 S.Ct. 611, 619, 34 L.Ed.2d
548 (1973).

7. Cullen was no longer employed by the Receiver
at the time Transmark moved to disqualify. The
only employees of the original legal staff who
remained were Poppell; legal assistant, Frost;
and legal secretary, Scrivener. At the time it

GSL or Transmark: “[ilt was a common
representation with common ... individuals
involved.” Poppell insisted he had repre-
sented the “entire group of corporations.”
He testified in his deposition: “the matters
that we're discussing that are at issue are
matters in which I represented Transmark
and GSL virtually simultaneously. I repre-
sented an entire group of corporations. I
can’t help the fact that the control of Trans-
mark was severed by the Department of
Insurance.”

Cullen also testified he was representing
Transmark and GSL simultaneously. Cullen
further testified he did not believe there was
any privileged information he had with
Transmark that he could not share with
GSL. “The obligations ran back and forth in
such a web that there was no way for infor-
mation ever to have been privileged or confi-
dences between any of the companies.”
Thomas Gibbs, president of GSL, also testi-
fied that within the Transmark group of cor-
porations, there were no restrictions on ac-
cess to information concerning the affairs of
GSL or the affairs of Transmark.

Among the many findings and reasons for
denying the motions to disqualify, the trial
court found that, as of the date the complaint
was filed (December 1991), Transmark was
aware that some of its former employees
remained employed by the Receiver.® The
trial court issued an order denying disqualifi-
cation and an order granting the motions to
compel.

[1-3] Florida Rule of Appellate Proce-
dure 9.030(b)(2)(A) provides that the district
courts of appeal have jurisdiction to issue
writs of certiorari to review non-final orders
not appealable under rule 9.130, Florida
Rules of Appellate Procedure. Orders
granting or denying motions to disqualify a
party’s attorney may be reviewed by certio-

. filed its petition, however, Poppell, too, was no
longer employed by the Receiver.

8. The trial court’s finding that Transmark en-
gaged in extensive discovery from December
1991 to October 1992 also implies Transmark
must have known of a conflict before the date it
claims (i.e., September 1992).
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rari. Kenn Air v Gainesville-Alachua
County Regional Airport Auth., 593 So.2d
1219, 1221 (Fla. 1st DCA 1992). Orders
granting a party’s motion to compel discov-
ery may also be reviewed by certiorari.
Martin-Joknmson, Inc. v. Savage, 509 So.2d
1097, 1099 (Fla.1987); Baron, Melnick &
Powell, P.A. v. Costa, 478 So0.2d 492 (Fla. 1st
DCA 1985). In seeking certiorari review of a
pretrial, nonappealable order, the party seek-
ing review must demonstrate not only that
the trial judge “departed from the essential
requirements of law” but also that the harm
resulting from the erroneous order is materi-
al and cannot be remedied on appeal from
the final judgment or order. Martin-John-
son, 509 So.2d at 1099.

[4,5] Addressing first Transmark’s peti-
tion for certiorari review of the order deny-
ing the requested disqualification of Poppell,
Cullen and Receiver’s outside counsel, we
agree with the Receiver that Transmark
waived any right it had to seek disqualifica-
tion and therefore deny the petition. A mo-
tion to disqualify should be made with rea-
sonable promptness after the party discovers
the facts which lead to the motion. Balda v.
Sorchych, 616 So.2d 1114, 1116 (Fla. 5th
DCA 1993) (delay of three years in raising
conflict deemed waiver); Cox v. American
Cast Iron Pipe Co., 847 F.2d 125 (11th Cir.
1988) (delay of nineteen months deemed
waiver); Glover v. Libman, 578 F.Supp. 748
(N.D.G2.1983) (delay of one year deemed
waiver); Jackson v J.C. Penney Co., Inc,
521 F.Supp. 1032, 1034 (N.D.Ga.1981) (delay
of fifteen months deemed waiver). The ra-
tionale behind this rule is to prevent a liti-
gant from using the motion as a tool to
deprive his opponent of counsel of his choice
after completing substantial preparation of
the case. Cox v. American Cast Iron Pipe
Co., 847 F.2d at 729 (quoting Jackson v. J.C.
Penney Co., Inc, 521 F.Supp. at 1034).

Transmark claims that it did not know of
the claimed conflict until approximately eight
weeks before filing its motion; and while it
may have known Poppell and Cullen re-

9. Section 90.502(4)(e) states that there is no law-
yer-client privilege when:

[a] communication is relevant to a matter of

common interest between two or more clients,
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mained employed by the Receiver in Decem-
ber 1991, it did not know the nature of their
work for the Receiver. Transmark knew,
however, that attorneys Poppell and Cullen
would be engaged in legal matters and was
on notice as to what legal matters they had
been and were continuing to engage in by the
time the Receiver filed its complaint. Even
if they did not, the trial court’s undisputed
finding that Transmark engaged in substan-
tial discovery (forty depositions) from the
day the suit was filed leads to the inescap-
able conclusion that Transmark knew long
before October 1992 that Poppell and Cullen
were assisting the Receiver in pretrial mat-
ters. Transmark did not raise the question
of conflict until more than ten months had
elapsed and until after the Receiver had al-
ready paid approximately two million dollars
in legal fees to its two outside lawyers.
Transmark effectively waived its right to
seek disqualification in failing to timely file
its motion. Having reached this conclusion
on the waiver issue, we find it unnecessary to
address the remaining issues urged as a ba-
sis for denying the petition.

The trial court having failed to depart from
the essential requirements of law in denying
the motion to disqualify, we decline to grant
certiorari on this issue.

[6] We turn next to Transmark’s second
petition, which seeks review of the trial
court’s order compelling Transmark to pro-
duce documents it asserts are privileged.
Transmark cannot assert the attorney-client
or accountant-client privileges against GSL
in this action because the material is not
privileged. Florida Sheriffs’ Self~-Insurance
Fund v. Escambia County, 585 So.2d 461
(Fla. 1st DCA 1991). Sections 90.502(4)e)
and 90.5055(4)(c), Florida Statutes (1991),
provide an exception to the attorney-client
and accountant-client privileges, respectively,
when a communication is relevant to a mat-
ter of common interest and made to a lawyer
or accountant retained or consulted in com-
mon.? Contrary to Transmark’s contention,

or their successors in interest, if the communi-
cation was made by any of them to a lawyer
retained or consulted in common when offered
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the exceptions found at sections 90.502(4)(e)
and 90.5055(4)(c) apply regardless of whether
or not both clients were physically present at
the time the communication was made, pro-
vided the professional relationship between
the clients and attorney or accountant exist-
ed at the time of the communication. See
Charles: W. Ehrhardt, Floride Evidence
§ 502.7 (1993) (attorney-client privilege ex-
ceptions). See also 6B Fla.Stat.Ann, 519
(1979) (Commentary on 1978 amendment to
§ 90.5055—accountant-client privilege).

Here, there is competent, substantial evi-
dence to support the trial court’s finding that
Shereff Friedman, Katz Kutter and Coopers
represented GSL and Transmark jointly in
matters pertinent to the transactions at issue
in the complaint (corporate restructurings).
Each of the firms testified to that effect.
Moreover, there is also competent substantial
evidence to support the trial court’s finding
that Poppell was counsel to both the parent
Transmark and the subsidiary GSL in those
same transactions. There was no expecta-
tion of confidentiality among the various
companies in the Transmark family. As the
documents meet the statutory exceptions to
the attorney-client and accountant-client
privileges contained in sections 90.502(4)(e)
and 90.5055(4)(c), the trial court did not de-
part from the essential requirements of law
in its order relating to discovery issues.

Accordingly, we deny both petitions for
writ of certiorari. '

SMITH, MICKLE and LAWRENCE, JJ.,
coneur.
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in a civil action between the clients or their
successors in interest.
Section 90.5055(4)(c) provides an almost identi-
cal exception to the accountant client-privilege,
stating no privilege attaches when:

Steven J. GUTTER, Lawrence Weinstein
and Maureen Weinstein, his wife,
Appellants,

V.

Robert WUNKER, Robert A. Smith, Jr.,
and John Does 1 through 19, d/b/a En-
glish McCaughan & O’Bryan, a Florida
partnership, Appellees.

No. 92-3107.

District Court of Appeal of Florida,
Fourth District.

Jan. 12, 1994.

Rehearing, Rehearing En Banc and
Certification Denied
Feb. 28, 1994.

Investors commenced action against at-
torneys who were retained by promoter of
limited partnership to prepare offering pro-
spectus and other legal documents. The Cir-
cuit Court, Broward County, Paul M. Marko,
I11, J., dismissed investors’ second and third
amended complaints and entered final judg-
ment in favor of attorneys. Investors ap-
pealed. ' The District Court of Appeal held
that: (1) investors failed to state cause of
action for legal malpractice, and (2) although
inartfully drawn, investors’ complaint con-
tained sufficient allegations to state cause of
action for fraud.

Affirmed in part, reversed in part and
remanded.

1. Attorney and Client €=129(2)

Investors failed to state cause of action
for legal malpractice against lawyers who
were retained by promoter of limited part-
nership to prepare offering prospectus and
other legal documents, where investors failed
to allege attorney-client relationship.

[a] communication is relevant to a matter of
common interest between two or more clients,
if the communication was made by any of
them to an accountant retained or consulted in
common when offered in a civil action be-
tween the clients.



