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Treasury Publishes Final Section 409A Regulations

Today, April 10, 2007, the U.S. Department of the Treasury (“ Treasury”) published
its long-awaited final regulations with respect to Internal Revenue Code Section 409A (* Section
409A"). These fina regulations should provide employers the information they need to structure
and amend their nonqualified deferred compensation plan documents, participant agreements,
election forms, employment agreements and al other related documents to comply with Section
409A. Employers have until December 31, 2007 to make required document and operational
changes and to take advantage of transition guidance that provides some relief and exceptions to
the Section 409A rules. Failure to amend plan documents and comply fully in operation by this
deadline will result in immediate income taxation of the arrangement, a 20% excise tax, and
potential interest penalties.

Section 409A provides rules for the deferral, payment, and administration of
“nonqualified deferred compensation plans,” which can include traditional deferred compensation
plans, nonqualified stock options, phantom stock plans, stock appreciation rights (“SARS’),
restricted stock units (“RSUS’), bonus and incentive payment plans, and other types of
compensation plans, regardless of the form of business entity providing such compensation
(corporations, LLCs, or partnerships) and regardless of the person to whom such compensation is
provided (directors, employees, or independent contractors). Section 409A aso applies to
executive employment agreements that provide severance pay, certain non-competition
arrangements, change in control payments, or post-termination benefits (such as medical
coverage).

The final regulations cover 397 pages. These regulations generally appear to
supplement and expand upon Notice 2005-1, Treasury’'s initial guidance on Section 409A
(published in December, 2004) and previously issued proposed regulations (issued in September,
2005).

The regulations do not, however, address all issues related to Code Section 409A.
For example, the regulations do not address the application of Code Section 409A to partnership
agreements or the reporting requirements under Code Section 409A. Treasury officials have stated
that these and other outstanding issues will be addressed in further guidance or regulations.

As most employers and employee benefits practitioners have been awaiting
publication of these final regulations for a substantial amount of time, we wanted to provide you
with immediate notice of their publication.

If you have questions, or if we can be of assistance, please contact any of the
following attorneys in Womble Carlyle's Employee Benefits Group or the Womble Carlyle
attorney with whom you regularly work.
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James E. Daniel (704) 331-4931 DianeJ. Fuchs  (202) 857-4457

Bryan L. Tyson (704) 331-4973 1401 Eye Street, NW
Jane Jeffries Jones (704) 331-4953 7th Floor
Suite 3500 Washington, DC 20005

One Wachovia Center
301 S. College Street
Charlotte, NC 28202

Michael D. Gunter (336) 721-3607 Sheri L. Roberson  (919) 755-2173
William R. Whitehurst  (336) 721-3653 150 Fayetteville Street
Janice C. Baldwin (336) 721-3654 Suite 2100

Patrick M. Allen (336) 721-3574 Raleigh, NC 27601

One West Fourth Street
Winston-Salem, NC 27101

The purpose of this client alert isto provide a general summary of significant legal developments
to our clientsand friends. It isnot intended as and should not be construed as legal advice on any
specific facts and circumstances.

IRS CIRCULAR 230 NOTICE: To ensure compliance with requirements imposed by the IRS, we
inform you that any U.S. tax advice contained in this communication (or in any attachment) is not
intended or written to be used, and cannot be used, for the purpose of (i) avoiding penalties under
the Internal Revenue Code or (ii) promoting, marketing or recommending to another party any
transaction or matter addressed in this communication (or in any attachment).
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