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Gimme Shelter: The Use of 
Alternative Dispute Resolution 
Procedures to Resolve Tort 
Claims in Bankruptcy
Mark L. Desgrosseilliers
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The floods is threatening
My very life today
Gimme, gimme shelter
Or I’m gonna fade away1

I. INTRODUCTION

One of the primary advantages of bankruptcy for corporations strug-
gling under the weight of massive debt loads and an overwhelming 
number of lawsuits is that a bankruptcy court provides the corporation 
with a centralized forum for the resolution of its disputes.2 Thus rather 
than engage hundreds of expensive lawyers in multiple jurisdictions to 
engage in endless litigation, bankrupt corporations can turn to merely 
dozens of expensive lawyers in one jurisdiction to engage in litigation 
that must, by the nature of the bankruptcy process, end on a shorter 
and therefore (presumably) less costly timeframe. In addition, the filing 
of the bankruptcy petition imposes an injunction, the “automatic stay,” 
against all efforts to collect on any claim arising prior to the date of 
the bankruptcy filing.3 In order to proceed with or initiate litigation in 
which a party seeks a money judgment against a debtor for a “claim” 
arising prior to the bankruptcy filing, a litigant must first seek relief 
from the automatic stay from the bankruptcy court in which the bank-
ruptcy case is pending.4

However, bankruptcy courts are courts of limited jurisdiction.5 Ac-
cordingly, a bankrupt corporation might find that the jurisdiction in 
which it filed its case is not ultimately the jurisdiction that will deter-
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mine the validity or amount of certain claims against the corporation, 
particularly if such claims arise from litigation involving personal injury 
or wrongful death claims.6 If a debtor files for bankruptcy because of an 
overwhelming amount of litigation or as a result of an adverse decision 
in “bet the company” litigation, such a debtor will almost certainly be 
on the receiving end of one or more motions seeking relief from the au-
tomatic stay rather promptly after the filing of the bankruptcy case.7 Al-
ternatively, or in conjunction with a motion seeking relief from the au-
tomatic stay, a tort claimant faced with a bankruptcy filing might move 
for the bankruptcy court to abstain from hearing such matter,8 or to 
withdraw the reference from the bankruptcy court to the federal district 
court.9 Although bankruptcy courts have generally favored maintaining 
the centrality of all litigation involving a debtor, particularly debtors 
facing an overwhelming amount of litigation prior to the petition date, a 
debtor in bankruptcy could face the prospect of litigating claims against 
it in multiple jurisdictions, notwithstanding the filing of the bankruptcy 
case. This result, of course, is not generally ideal for the debtor on the 
receiving end of numerous prepetition lawsuits.

In addition to the jurisdictional issues that bankruptcy creates for 
the resolution of certain tort claims, large bankruptcy cases also create 
practical problems for the bankruptcy court fortunate enough to be on 
the receiving end of such filings. Among other things, the Federal Rules 
of Bankruptcy Procedure10 require the institution of separate adversary 
proceedings for a debtor to pursue certain causes of action, including 
the recovery of preferential and fraudulent transfers, available to debt-
ors under the Bankruptcy Code.11 Moreover, when a debtor objects to a 
claim, that objection is a contested matter.12 Where the objection to the 
claim raises substantive issues with respect to the validity of the claim, 
such objection results in separate litigation with respect to such claim. 
Thus bankruptcy courts in which multiple “mega-cases”13 have been 
filed can and have become overwhelmed by the sheer number of re-
sulting adversary proceedings. In response to such onslaughts of bank-
ruptcy litigation, bankruptcy courts across the nation have increasingly 
mandated alternative dispute resolution (ADR) procedures for the reso-
lution of adversary proceedings and certain contested matters.14

Similarly, in the face of numerous motions for relief from the stay, 
motions to abstain, and motions to withdraw the reference from tort 
claimants intent on pursuing their claims to judgment generally in a fo-
rum other than the bankruptcy court in which the debtor’s case is pend-
ing, and with limited financial resources and time to address such issues, 
creative debtors’ counsel have increasingly turned to ADR mechanisms 
to resolve what may very well be thousands of prepetition claims. Such 
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debtors have generally sought the approval of such claims resolution 
procedures either by motion during the bankruptcy cases or through the 
confirmation of a plan containing such ADR procedures.

This article explores the legal bases for and challenges posed by the 
adoption of alternative dispute resolution procedures, particularly for 
tort, including personal injury and wrongful death, claims. After setting 
forth some of the general principles that motivate the principal players 
involved in pursuing or defending tort claims in bankruptcy, the article 
examines procedures that have been developed, primarily by debtor’s 
counsel, to address such claims promptly and efficiently. The proce-
dures discussed herein have been approved by bankruptcy courts facing 
such waves of bankruptcy claim litigation and have generally permitted 
troubled debtors to resolve the bulk of their pending tort claims without 
adversely impacting such debtors’ efforts to consummate their plans of 
reorganization. Accordingly, such procedures may serve as convenient 
models15 for bankruptcy professionals who appear to be heading once 
more into the breach.16

II. IMPACT OF BANKRUPTCY FILING ON PREPETITION 
LITIGATION AND CORRESPONDING CLAIMS

In order to fully examine the strategies employed by bankruptcy 
courts and debtors to address tort claims, including personal injury 
tort claims in a debtor’s bankruptcy case, it is critical to understand the 
bases for objections to such procedures. Towards that end, a very brief 
discussion of some basic bankruptcy principles provides a framework 
for the examination of the ADR procedures employed by debtors that 
will follow.

A. The Bankruptcy Court’s Jurisdiction

1. Generally

Initially, a bankruptcy court is a court of limited jurisdiction.17 Thus in 
approving any alternative dispute resolution procedures, debtors and courts 
must be mindful of the jurisdictional constraints placed on such efforts.

Although this article will not attempt a full examination of the bound-
aries of a bankruptcy court’s jurisdiction,18 such jurisdiction (i) is de-
termined by the district court’s original and exclusive jurisdiction over 
bankruptcy cases19 and (ii) is further delimited by the constraints on 
federal district courts to refer their bankruptcy case jurisdiction to the 
bankruptcy courts, which are arms of their respective district courts.20
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Under section 1334(a) of Title 28, U.S. Code, the federal district 
courts have original and exclusive jurisdiction of all bankruptcy cases.21 
In contrast, pursuant to section 1334(b) of Title 28, federal courts have 
original but not exclusive jurisdiction over “all civil proceedings aris-
ing under title 11, or arising in or related to cases under title 11.”22 Thus 
while federal courts have exclusive jurisdiction over cases filed under 
Title 11 of the U.S. Code, such courts may, and indeed must (in certain 
instances on request of a party, as discussed herein23), abstain from hear-
ing certain matters, including those primarily state law tort claims that 
may be the subject of litigation pending at the time of the bankruptcy 
filing or that may be the result of actions taken (or not taken) prior to the 
filing of the bankruptcy case by the debtor.

Section 157(a) of Title 28 permits all federal district courts to re-
fer “all cases under title 11 and any or all proceedings arising under 
title 11 or arising in or related to a case under title 11” to the bank-
ruptcy judges for that district. 24 Moreover, section 157(b) of Title 28 
permits “all cases under title 11 and all core proceedings arising under 
title 11, or arising in a case under title 11” to be heard and determined 
by bankruptcy judges.25 Although a bankruptcy court may have a mat-
ter referred to it by the district court that is “noncore,” and indeed, as 
a result of the automatic reference, the bankruptcy court will almost 
certainly have “non-core” matters referred to it by the district court,26 
absent the consent of the parties to such matter, the bankruptcy court 
cannot issue a final order with respect to such matter.27 Instead, in such 
instances, the district can either withdraw the reference and determine 
the matter (unless such court abstains)28 or the bankruptcy court can 
submit proposed findings of fact and conclusions of law with respect to 
such matter to the district court.29 Accordingly, in determining whether 
and how to resolve disputed claims in a bankruptcy case, the court must 
first determine whether the disputes underlying such claims are core 
or noncore matters. If the matters are core, then the bankruptcy court 
has jurisdiction to enter a final order. If the matters are non-core, e.g., 
state law tort claims, however, the jurisdiction of the bankruptcy court 
becomes more problematic.

2. Core vs. noncore matters

As noted above, if a matter is “core,” a bankruptcy court can issue 
a final order with respect to such matter.30 However, in the absence of 
consent of the parties, if the matter is not core, the bankruptcy court 
can, at best, issue proposed findings of fact and conclusions of law with 
respect to such matter.31
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Generally, a core proceeding has been described as one that “invokes 
a substantive right provided by” the Bankruptcy Code or one that “could 
arise only in the context of a bankruptcy case.”32 The broad categories 
of core matters are set forth in section 157(b)(2).33 One of these catego-
ries is “other proceedings affecting the liquidation of the estate.”34 This 
sweeping category specifically excepts from its apparently broad reach 
“personal injury tort or wrongful death claims.”35 Thus the liquidation 
of such claims for purposes of determining a claimant’s entitlement to 
distribution under a plan is not a core matter. Moreover, in light of the 
Supreme Court’s decision in Marathon, it is likely that the sweeping, 
catch-all provision (O) in section 157(b)(2) does not bring within the 
bankruptcy court’s core jurisdiction claims arising primarily from state 
law.36 Thus the resolution of prepetition tort claims arising against a 
debtor will not generally be considered a “core” matter.

3. Special provisions for personal injury tort and wrongful 
death claims

The liquidation of personal injury tort and wrongful death claims is 
specifically excluded from the bankruptcy court’s core jurisdiction, irre-
spective of the very material impact such claims can and often do have 
on a debtor’s case. However, section 157(b)(4) also provides that such 
claims “shall not be subject to the mandatory abstention provisions of 
section 1334(c)(2).”37 Moreover, the statute is clear that proceedings to 
estimate personal injury tort and wrongful death claims for purposes of 
plan confirmation are core matters.38 Thus, as discussed below, while a 
tort claimant may be able to have the reference withdrawn with respect 
to the resolution of its noncore matter, unless the district court agrees to 
abstain from hearing the matter or determines that venue should prop-
erly lie where the claim arose, the district court for the district in which 
the bankruptcy case is pending may ultimately hear the matter for pur-
poses of liquidation of the claim.39 Importantly, the bankruptcy court 
may also retain jurisdiction to estimate such claims for purposes of plan 
confirmation and, with the consent of the tort claimant, may even liqui-
date such claims.

B. The Automatic Stay

Pursuant to Bankruptcy Code section 362, the filing of a petition in 
bankruptcy operates as a stay (the automatic stay) of all pending litiga-
tion.40 The automatic stay generally prevents creditors, including liti-
gants and claimants whose claims arose prior to the date of the filing of 
the bankruptcy petition from taking actions to collect on such claims, 
including through the pursuit of the underlying litigation. The central 
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policy behind the automatic stay is to provide the debtors with a breath-
ing spell in order to reorganize successfully.41 This breathing spell, in 
turn, helps to ensure that all similarly situated unsecured creditors are 
treated equally.42

Thus a corporation facing hundreds of lawsuits will receive a tem-
porary reprieve from the onslaught of litigation. Indeed, numerous 
courts have recognized that the automatic stay is one of the fundamen-
tal protections afforded debtors.43 Such courts will generally go to great 
lengths to preserve the automatic stay, particularly in the early stages of 
the debtor’s bankruptcy case.

However, the mere stay of such litigation does nothing to address the 
claims underlying such litigation. Such claims remain and, if sched-
uled by the debtor, are presumably addressed through the bankruptcy 
claims process.

Indeed, in many instances, large judgments, numerous personal in-
jury or product liability lawsuits, or precipitous creditor collection ac-
tions may have triggered the filing of bankruptcy by the debtor. In these 
cases, it will be critical for debtors to address such claims in the course 
of their bankruptcy cases if such debtors are to emerge with the fresh 
start that bankruptcy promises. In addition, payment of “common va-
riety tort claims,” although often overlooked by overworked debtor’s 
counsel, could have a material impact on the outcome of the debtor’s 
case and the recovery for such debtor’s creditors and other parties in 
interest in the debtor’s case depending on the type of insurance available 
to cover such claims and the security (if any) held by a debtor’s insurer. 
Where the debtor’s insurance company holds such security, the develop-
ment of procedures for addressing such claims in a cost-effective man-
ner might benefit both the debtor and its purportedly secured insurer.

C. Relief from the Automatic Stay, Withdrawal of the Reference, 
and Abstention

Debtors that are facing numerous lawsuits prior to their bankruptcy 
filings will almost certainly, upon filing for bankruptcy protection, re-
ceive numerous requests for relief from the automatic stay to allow the 
pending litigation to proceed. In addition to such “lift stay” motions, or 
coupled with such motions, debtors will also have to respond to requests 
from litigants that the bankruptcy court either abstain from hearing the 
disputes underlying the litigation or that the district court withdraw the 
reference with respect to such litigation. The ADR procedures that have 
been developed by debtors to resolve the tort claims facing their estates 
will also generally seek to stay any further efforts by litigants to obtain 
relief from the stay or otherwise seek authority from the bankruptcy 
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court to proceed with their litigation, generally by seeking (i) to have 
the bankruptcy court abstain from further proceedings with respect to 
the underlying dispute or (ii) to have the automatic reference with re-
spect to the pending litigation withdrawn from the bankruptcy court.

1. Relief from the automatic stay

A creditor, including a party to pending litigation, may seek relief 
from the automatic stay imposed by Bankruptcy Code section 362.44 
Specifically, Bankruptcy Code section 362(d)(1) provides:

 (d)	 On request of a party in interest and after notice and a hearing, 
the court shall grant relief from the stay provided under sub-
section (a) of this section, such as by terminating, annulling, 
modifying, or conditioning such stay--

 (1)	 for cause, including the lack of adequate protection of an 
interest in property of such party in interest.45

The party moving for relief from the automatic stay bears the initial 
burden of demonstrating that “cause” exists to warrant terminating the 
automatic stay.46 In determining whether sufficient cause exists to lift 
the automatic stay, bankruptcy courts generally consider: (i) the policies 
underlying the automatic stay; (ii) the competing interests of the debtors 
and the party seeking relief from the stay; and (iii) the probability of 
success on the merits of the underlying action if the stay were lifted.47

Where a debtor faces numerous claims, including disputed tort 
claims that are either the subject of litigation ongoing at the time of the 
bankruptcy filing or that have arisen or will arise as a result of actions 
taken by the debtor prior to the filing of the debtor’s bankruptcy case, 
such debtor should expect multiple lift stay motions. Often these lift 
stay motions will be filed in the early stages of the debtor’s bankruptcy 
case and, if not addressed systematically by the debtor could seriously 
impede the debtor’s efforts to: (i) stabilize its business and (ii) develop 
and implement a plan for restructuring its business operations. In addi-
tion, such lift stay motions will often be accompanied by requests from 
current or prospective tort claimants that the bankruptcy court abstain 
from hearing the tort claim or that the district court withdraw the au-
tomatic reference, at least with respect to such claimants’ pending or 
proposed litigation.

2. Withdrawal of the reference

An additional recourse for tort claimants whose litigation has been 
placed on an apparently permanent hold by the debtor’s bankruptcy fil-
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ing is to seek to have the reference withdrawn with respect to their claim 
or proceeding. Specifically, section 157(d) provides:

The district court may withdraw, in whole or in part, any case or 
proceeding referred under this section, on its own motion or on 
timely motion of any party, for cause shown. The district court 
shall, on timely motion of a party, so withdraw a proceeding if the 
court determines that resolution of the proceeding requires consid-
eration of both title 11 and other laws of the United States regulat-
ing organizations or activities affecting interstate commerce.48

Pursuant to section 157(d), as discussed more fully below, withdrawal of 
the reference may be either mandatory or permissive.49 However, pursuant 
to Rule 5011 of the Federal Rules of Bankruptcy Procedure, all motions 
seeking an order for withdrawal of the reference of a case or a proceeding 
“shall be heard by a district judge.”50 Thus the district court determines 
whether the reference with respect to an entire bankruptcy case or a spe-
cific proceeding within a bankruptcy case will be withdrawn.

a. Mandatory withdrawal of the reference

Courts have held generally that the withdrawal of the reference is 
required where the resolution of claims will require “substantial and 
material” consideration of non-bankruptcy statutory law regulating ac-
tivities affecting interstate commerce.51 Certain courts, however, have 
interpreted section 157(d) to mandate such withdrawal only where a 
proceeding will demand that the bankruptcy judge engage in intensive 
interpretation of nonbankruptcy federal law.52 Indeed, one court has not-
ed that a narrow interpretation of section 157(d) is essential “so that it is 
not utilized as an escape hatch through which most bankruptcy matters 
could be removed to a district court.”53

Thus while section 157(d) would appear to mandate the withdrawal 
of all proceedings other than those unique to bankruptcy, e.g., objec-
tions to discharge under Bankruptcy Code section 52354 or recovery 
of preferential transfers under Bankruptcy Code section 547,55 numer-
ous courts have determined that mandatory withdrawal is only justi-
fied if resolution of the issues raised will require the bankruptcy court 
to delve deeply into nonbankruptcy federal law.56 Moreover, the “bare 
contention” that a determination of an issue of federal, nonbankruptcy 
law would dispose of the matter has been held not to justify mandatory 
withdrawal.57 Finally, courts have also been sensitive to the potential 
that litigants might use a motion for withdrawal of the reference in an 
effort to defeat the forum chosen by the debtor for its bankruptcy case 
and in such cases have been reluctant to grant such requests.58
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b. Permissive withdrawal of the reference

Section 157(d) also permits, but does not require, a district court to 
withdraw the reference “for cause shown.”59 The statute does not define 
“cause,” but numerous courts have set forth the principal factors that 
will be analyzed in determining whether cause has been established to 
justify withdrawal of the reference.60

The following factors, among others, have been identified by courts 
determining whether or not to withdraw the reference: (1) whether the 
proceeding is core or noncore; (2) the interests of judicial economy; (3) 
the need for uniformity in bankruptcy administration; (4) whether such 
withdrawal would further the more efficient use of debtors’ and credi-
tors’ resources; (5) the potential that such withdrawal would encourage 
forum shopping; (6) whether the withdrawal would delay the bankrupt-
cy process; and (7) whether any party made a jury demand.61

Initially, if a particular proceeding involves only noncore matters, 
some district courts are inclined to withdraw the reference with respect 
to such proceeding.62 In addition, where a tort claimant has demanded 
a jury trial in a prepetition action, “cause” to withdraw the reference 
would exist.63 Moreover, if the parties to the litigation have not consent-
ed to a jury trial by the bankruptcy court, the bankruptcy court’s inabil-
ity to conduct such a jury trial may also constitute sufficient cause for 
withdrawal of the reference with respect to such proceeding.64 However, 
the fact that a bankruptcy case, and the numerous adversary proceed-
ings spawned by such bankruptcy filing, may be more uniformly ad-
ministered if the reference is not withdrawn, may weigh heavily against 
withdrawing the reference.65

3. Abstention

The third arrow in the tort claimant’s quiver is a motion requesting 
that the bankruptcy court abstain from hearing the existing prepetition 
litigation and any claims resulting from such litigation. Section 1334(c) 
of Title 28 governs abstention in bankruptcy cases and provides:

 (1)	 Except with respect to a case under chapter 15 of title 11, nothing 
in this section prevents a district court in the interest of justice, 
or in the interest of comity with State courts or respect for State 
law, from abstaining from hearing a particular proceeding arising 
under title 11 or arising in or related to a case under title 11.

 (2)	 Upon timely motion of a party in a proceeding based upon a 
State law claim or State law cause of action, related to a case un-
der title 11 but not arising under title 11 or arising in a case un-
der title 11, with respect to which an action could not have been 
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commenced in a court of the United States absent jurisdiction 
under this section, the district court shall abstain from hearing 
such proceeding if an action is commenced, and can be timely 
adjudicated, in a State forum of appropriate jurisdiction.66

Thus as with the withdrawal of the reference, abstention may be either 
mandatory or permissive. Unlike decisions with respect to the with-
drawal of the reference, however, the bankruptcy court has jurisdiction 
to consider a motion to abstain.67

In order for mandatory abstention to apply, pursuant to section 1334(c)
(2) of Title 28, a tort claimant must first timely move for abstention.68 
Generally, a motion to abstain will be considered to have been made 
timely if the motion is brought as soon as possible after the facts giving 
rise to such motion are known to the movant.69 Importantly, abstention 
will only be mandatory in those instances where there is not complete 
diversity of citizenship.70 Thus for most tort claims of any significance, 
the mandatory abstention provisions may not apply. Moreover, in order 
for the bankruptcy court to be required to abstain from a proceeding, the 
litigation must not only be pending as of the bankruptcy filing, but also 
must be capable of being “timely adjudicated.”71 Finally, for all practical 
purposes because most entities with a claim against a debtor will file a 
proof of claim as a matter of course, and because the allowance or dis-
allowance of such claim is a “core” matter, there will be few occasions 
where a bankruptcy court will be compelled to determine whether such 
court is required to abstain under section 1334(c)(2) of Title 28.72

In contrast, bankruptcy courts frequently must determine whether to 
abstain from hearing a proceeding under the discretionary standard set 
forth in section 1334(c)(1) of Title 28.73 Factors considered for discre-
tionary abstention include: (1) the effect on the efficient administra-
tion of the bankruptcy estate; (2) the extent to which issues of state 
law predominate; (3) the difficulty or unsettled nature of the applicable 
state law; (4) comity with state courts; (5) the degree of relatedness or 
remoteness of the proceeding with the main bankruptcy case; (6) the 
existence of a right to trial by jury; (7) prejudice to the involuntarily 
removed parties; and (8) the potential for duplicative and uneconomical 
use of judicial resources.74 Generally, however, in order to abstain from 
hearing a particular matter, particularly a “core” matter, a bankruptcy 
court must overcome a strong presumption against such abstention.75

D. Claims Estimation

Although many “people think of bankruptcy as a means of avoiding 
paying claims as opposed to resolving them,”76 bankruptcy practitioners, 
by necessity, are often compelled to resolve relatively expeditiously a 



The Use of Alternative Dispute Resolution Procedures 	 29

	 © 2009 Thomson Reuters

large number of substantial claims.77 Among other things, such resolu-
tion may be necessary in order to permit a debtor to confirm its plan in 
the bankruptcy cases.78

If, due to jurisdictional issues or timing constraints, the debtor is un-
able to conduct a mini-trial with respect to all of its contingent or un-
liquidated claims prior to confirmation of the debtor’s plan, as is almost 
always the case, Bankruptcy Code section 502(c) requires a debtor to 
estimate unliquidated or contingent claims.79 In addition, section 157(b)
(2)(B) of Title 28, as noted above, specifically provides that the estima-
tion of claims and interests for the purpose of confirming a plan, even 
personal injury tort and wrongful death claims, are “core” matters.80

Neither the Bankruptcy Code nor the Bankruptcy Rules proscribe 
precisely how a bankruptcy court may estimate claims.81 Accordingly, 
bankruptcy courts have generally shaped estimation procedures to the 
needs of specific bankruptcy cases.82

E. Effect of Filing of Proof of Claim on Liquidation of Claims

A bankruptcy court may also be inclined to deem consent to the liq-
uidation of a proof of claim by the bankruptcy court, even if such claim 
arises from an alleged tort resulting in personal injury or wrongful death, 
if the tort claimant, has, among other things, filed a proof of claim or 
an adversary proceeding to determine the dischargeability of the debt 
owed to her by the debtor.83 As the bankruptcy court noted in Smith:

Section 157(b) generally, and section 157(b)(5) in particular, do 
not create or destroy jurisdiction. They simply allocate the juris-
diction already conferred upon federal courts in an effort to answer 
the question as to whether a bankruptcy court may enter a binding 
judgment, or whether it must make proposed findings of fact and 
conclusions of law for the district court’s use.84

In that case, the bankruptcy court determined that the tort claimant 
had, in fact, consented to the determination of its unliquidated prepeti-
tion personal injury tort claim (arising from a prepetition libel action), 
where the creditor: (i) filed a proof of claim and (ii) filed a complaint 
with the bankruptcy court to determine the dischargeability of the debt-
or’s liability in the libel action (which the tort claimant admitted was 
a “core proceeding”).85 Interestingly (for creditors’ lawyers), the court 
gave little credence to the tort claimant’s attempt to reserve his right to 
a jury trial in his filed proof of claim:

Adelson’s proof of claim purports to reserve his right to jury trial, 
but he can no more stave of a waiver in that manner than he could 
accede to this court’s jurisdiction only on the condition that he 
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win... [F]iling a proof of claim carries with it undeniable waivers 
and risks, and Adelson and his lawyers should have known of these 
when they filed Adelson’s complaint and his proof of claim.86

As set forth above, a debtor will generally face an uphill battle in any 
attempt to liquidate tort claims in a bankruptcy case without the con-
sent of the tort claimant.87 For the debtor’s purposes, it may be enough 
to simply have the claim or numerous tort claims (in a mass tort bank-
ruptcy case) estimated for purposes of plan confirmation. However, in 
light of (i) the delay that tort claimants may face after a debtor files for 
bankruptcy before being permitted to proceed with the prosecution of 
their tort claims in the original jurisdictions in which the claims were 
brought prior to the bankruptcy filing (if such prosecution is permitted 
at all);88 and (ii) the potentially small recovery available in the bankrupt-
cy case to individual, unsecured creditors like the tort claimant, it might 
be in the tort claimant’s best interest to resolve her claim against the 
debtor through more streamlined procedures in the bankruptcy court. 
Thus, notwithstanding that the bankruptcy court will generally not hear 
matters relating to the liquidation of personal injury tort and wrongful 
death claims over the objection of the tort claimant, such claimant can 
(and perhaps should) consent to the liquidation of her claim.

IV. ALTERNATIVE DISPUTE RESOLUTION AND 
BANKRUPTCY

As noted above, rather than linger in what often appears to be a land 
in which claims are filed and never paid, tort claimants faced with the 
bankruptcy of the alleged tortfeasor generally would prefer to litigate 
their claims in the forum in which any prepetition litigation was or could 
have been filed with respect to such claims. Thus, early in a debtor’s 
bankruptcy case, particularly if the filing of a particular bankruptcy case 
was precipitated by prepetition litigation, a debtor may find itself on the 
receiving end of numerous stay relief requests, motions to abstain, or 
motions to withdraw the reference. Moreover, such a debtor will likely 
need to resolve unliquidated tort claims on a relatively expedited basis 
if the debtor is to develop, solicit, and ultimately confirm a plan within 
the very tight time frame currently provided by the Bankruptcy Code.89 
Accordingly, a debtor may decide relatively early in the bankruptcy cas-
es to seek approval of ADR procedures for resolving such claims.

Bankruptcy itself has been referred to as a form of alternative dispute 
resolution, allowing a summary adjudication of disputes in a central-
ized forum.90 Moreover, Bankruptcy Rule 9019(c) specifically permits 
a bankruptcy court to submit a matter to “final and binding arbitration” 
on stipulation of the parties.91 Accordingly, it is not surprising that com-
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mentators have generally noted that bankruptcy cases seem ideal for 
implementing ADR procedures. Indeed, as discussed below, bankruptcy 
courts have “embraced” alternative dispute resolution procedures both 
to manage their often overwhelming dockets and, in response in part to 
the Alternative Dispute Resolution Act of 1998,92 to resolve efficiently 
certain disputes arising within bankruptcy cases.93 However, the use 
of ADR procedures to resolve tort claims in bankruptcy has not been 
nearly as widespread. It has been suggested that such procedures are not 
routinely implemented because of a lack of awareness of the processes 
that have been approved by bankruptcy courts.94 In addition, the chang-
ing nature of insurance coverage has, no doubt encouraged debtors who 
previously had little or no interest in disputing tort claims that were cov-
ered by insurance to focus increasingly on minimizing the total amount 
of such claims.95

A. Alternative Dispute Resolution Act of 1998

In October 1998, Congress passed and then President Clinton signed 
the Alternative Dispute Resolution Act of 1998 (ADR Act).96 The pur-
pose of the ADR Act was to encourage the use of ADR procedures in 
all federal courts, including bankruptcy courts.97 Among other things, 
the ADR Act required that federal district courts “authorize, by local 
rule... the use of alternative dispute resolution procedures in all civil ac-
tions, including adversary proceedings in bankruptcy.”98 The ADR Act 
further authorized the Federal Judicial Center to assist the federal courts 
in devising and implementing such procedures.99 In addition, federal 
courts were directed to make ADR procedures available to litigants.100 
Those federal courts that chose to require participation by litigants in 
ADR procedures were expressly limited to requiring participation in 
early neutral evaluation and mediation.101 Only with the consent of the 
parties could the federal court compel arbitration.102

Spurred on by the ADR Act and overwhelmed by thousands of ad-
versary proceedings and massive bankruptcy filings with hundreds of 
contested matters and thousands of claims per large bankruptcy case, 
bankruptcy courts have: (i) implemented through their local rules vol-
untary ADR procedures and (ii) approved voluntary and mandatory me-
diation procedures in bankruptcy cases.

B. ADR Procedures in General

1. ADR in bankruptcy

Following the boom in business bankruptcy case filings beginning in 
1999 and continuing through 2001 in Delaware, the Delaware bankrupt-
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cy court found itself awash in adversary proceedings, including com-
plaints for the recovery of preferential transfers pursuant to Bankruptcy 
Code section 547.103 In order to address the 15,000 adversary proceed-
ings that were pending and the additional 10,000 that were expected to 
be filed in 2004, then-Chief Judge Mary F. Walrath instituted certain 
pretrial procedures in all adversary proceedings filed in the U.S. Bank-
ruptcy Court for the District of Delaware (the Delaware Bankruptcy 
Court) on or after May 1, 2004. Among other things, these procedures 
mandated that the parties appoint a mediator within 90 days after an 
answer or other responsive pleading to the complaint was filed.104 In the 
event that the parties failed to appoint a mediator, the bankruptcy court 
would select a mediator from a panel of approved mediators.105 Thus in 
response to an almost overwhelming number of adversary proceedings, 
as permitted (and, indeed, encouraged) by the ADR Act, the Delaware 
Bankruptcy Court mandated that prior to proceeding with certain ad-
versary proceedings, the parties first had to attempt to mediate their 
disputes. This was not, however, the first instance in which bankruptcy 
courts have turned to alternative dispute resolution procedures.

As early as 1986, then-Chief Bankruptcy Judge Louise Adler intro-
duced a voluntary ADR procedure in the U.S. Bankruptcy Court for 
the Southern District of California in San Diego.106 By all accounts, the 
ADR program reduced the court time required for adversary proceed-
ings and promoted settlement.107

Bankruptcy practitioners have also been employing ADR procedures 
for well over a decade.108 Such practices began to be regularly employed 
at least as early as 1990. In June of that year, Greyhound Lines, facing 
a violent strike by the company’s bus drivers, hundreds of millions in 
debt, and millions of losses per quarter, filed for bankruptcy protection 
in the U.S. Bankruptcy Court for the Southern District of Texas.109 In 
addition to the serious labor issues, massive losses, and large amount 
of debt that Greyhound faced, it also needed to address about 3,000 
tort claims arising from accidents that occurred prior to the petition 
date.110 The ADR plan implemented in the Greyhound bankruptcy cases 
consisted of three separate stages.111 Initially, claimants were required 
to complete a claim form and set forth thereon information concerning 
their lost wages, medical bills, and other damages.112 The claimant then 
had the option of entering into an “offer and exchange process” with 
counsel for the debtors.113 If the claimant chose not to participate in this 
stage, or if the offer and exchange process did not result in a settlement, 
however, the claimant and the debtor then engaged in mediation for 60 
days.114 In the final stage, the parties could arbitrate their disputes.115 In 
the event that the parties chose not to arbitrate and no settlement was 
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otherwise reached, the litigation remained stayed unless and until the 
bankruptcy court granted the claimant relief from the stay to proceed 
with any litigation.116 In the end, the debtors were able to address ap-
proximately 1,500 of the 3,000 tort claims through the ADR procedures 
and all settled, 90% in the first stage (the offer and exchange stage).117

Similarly in 1996, Best Products filed for bankruptcy in the U.S. 
Bankruptcy Court for the Eastern District of Virginia and subsequently 
sought and obtained approval of certain mediation procedures for dis-
puted claims.118 Specifically, Best Products initiated a mediation process 
in which after filing an objection to a claim, the debtor could schedule 
a nonbinding, but mandatory, mediation session with respect to such 
claim.119 Because the mediation and claims objection process proceeded 
simultaneously, the mediation occasioned no additional delay for claim-
ants with disputed claims. Moreover, the bankruptcy court required all 
claimants to participate in the mediation process. If a claimant failed 
to participate, the claimant’s claim would be disallowed. The result in 
the Best Products bankruptcy cases was that most disputes settled prior 
to mediation and the settlement percentage for those claims actually 
subject to mediation exceeded 85%.120 The debtor was even able to re-
solve certain personal injury claims, for which, as discussed above, the 
bankruptcy court lacked jurisdiction to issue a final order liquidating 
the amount of such claims. The ADR procedures, in short, permitted the 
debtor to minimize unnecessary litigation expenses and thereby provide 
a greater return to the debtor’s unsecured creditors. By allowing the 
debtor a convenient means of bringing tort claimants to the table for 
settlement, the procedures also decreased the time before the debtor 
could begin to make distributions to such unsecured creditors.121

2. ADR options available

The procedures employed in the Greyhound and Best Products bank-
ruptcy cases provide an outline of the range of options available in 
ADR procedures. Generally, the term ADR encompasses a broad range 
of nonjudicial resolution procedures.122 At one end of the spectrum is 
“early neutral evaluation,” in which a third party (usually an attorney) 
selected by the parties evaluates each side’s case and presents each side 
with her view of the “strengths and weaknesses of the parties’ positions, 
identifies areas of agreement and dispute, estimates the cost and time 
for litigation, [and] attempts to reach agreement as to discovery and 
open issues.”123

Mediation is a more formal process in which both sides, in essence, 
present their cases to an independent third party, who attempts to re-
solve the disputes between the parties.124 Generally, the parties will be 
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required to submit a mediation brief to the mediator.125 Such brief and 
all communications with the mediator are usually confidential.126 The 
mediation may involve more than one formal or informal session and 
may or may not be mandated by the court.127

The next degree in the ADR spectrum is arbitration. The arbitration 
can be either binding or nonbinding, but in the end it is the arbitrator, 
or panel of arbitrators, much like a judge, who will decide the matter.128 
All of the arbitrators are neutral and generally each side in the dispute 
will pick an arbitrator and each of those party-selected arbitrators (all of 
whom are charged with being neutral) will select the remaining arbitra-
tor (although the selection process can, and usually is, established by 
the applicable arbitration clause in a contract or the terms of the order 
approving ADR procedures).129

Although some courts have been reluctant to enforce arbitration 
clauses and other contractual requirements for resolution of disputes 
through ADR procedures, primarily when there is a significant imbal-
ance in the respective power of the parties to a contract with such claus-
es,130 courts have generally honored such contractual provisions where 
there are no legal or equitable grounds available to revoke a contract 
generally. Indeed, in Shearson/American Exp. Inc. v. McMahon,131 the 
U.S. Supreme Court made it abundantly clear that, in accordance with 
the Federal Arbitration Act,132 arbitration clauses are, except in limited 
circumstances, to be enforced by federal courts.133

Thus, the general rule is that bankruptcy courts have no discretion 
and must enforce arbitration clauses in the context of noncore proceed-
ings.134 Moreover, even where core matters are implicated, bankruptcy 
courts will only exercise their discretion to invalidate arbitration clauses 
(other than for unconscionability or other available state law defenses to 
such enforcement) where the debtor: (i) establishes a conflict between 
the Bankruptcy Code and the Federal Arbitration Act and (ii) enforce-
ment of the arbitration clause would undermine the purposes of the 
Bankruptcy Code.135 In an indication of the lengths to which courts will 
go to enforce otherwise valid arbitration clauses, federal courts have 
even determined that arbitration clauses survive the rejection of a con-
tract by a debtor.136

The procedure in an arbitration is similar to the procedure in a litiga-
tion, although such procedure can be modified by agreement. Specifi-
cally, the arbitration is generally commenced with the filing of a demand, 
setting forth the dispute and the basis for arbitrating the dispute. The 
other party will then generally respond, unless there is a challenge to 
the enforceability of the arbitration clause.137 The matter then proceeds 
through discovery (which discovery may be eliminated or limited by 
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contract or the rules that the parties to the contract may have adopted) 
to a hearing and eventual decision by the panel of arbitrators.138

Certain courts have also adopted summary trial proceedings in which 
the case is tried to a judge or a jury.139 The mock trial proceeding is con-
densed and generally tried before a judge other than the judge assigned 
to the case.140 Following the rendering of a verdict, the judge for the pro-
ceeding and the parties attempt for a final time to reach a settlement.141

C. Legal Bases for and Obstacles to ADR in Bankruptcy

Outside of bankruptcy, ADR procedures, in one form or another, are 
common contractual provisions. Following the passage of the ADR Act, 
and in light of the deference federal courts, including bankruptcy courts, 
must give to contractual arbitration provisions, such procedures have 
become increasingly common in bankruptcy cases, as well. Among oth-
er things, such procedures allow debtors a certain flexibility to resolve 
quickly claims that might otherwise consume months or years of at-
torney time and diminish significantly the recovery available for parties 
in interest in the debtors’ bankruptcy cases. Moreover, such procedures 
provide litigants with a more efficient and, in most cases, more expedit-
ed means of liquidating their claims against the debtor and, ultimately, 
obtaining some payment for such claims. Nonetheless, such procedures 
continue to meet with resistance, primarily from tort claimants insisting 
on their often hollow “right” to litigate their tort claims before: (i) at a 
minimum a federal district court and (ii) a jury of their peers.

Specifically, tort claimants, particularly personal injury and wrongful 
death tort claimants, are not suing debtors in connection with contracts 
with a debtor. Thus, such claimants have not contractually consented 
to such ADR procedures. Notwithstanding the general deference that 
bankruptcy courts give to arbitration clauses and agreements to employ 
ADR procedures to resolve disputes, in general, and notwithstanding 
the directive from the U.S. Supreme Court that the Federal Arbitration 
Act generally requires federal courts to enforce such clauses, therefore, 
debtors cannot simply rely on the Federal Arbitration Act in structuring 
ADR procedures for addressing tort claims. Instead, debtors that have 
sought the approval of such procedures rely primarily on: (i) the inher-
ent ability of the bankruptcy courts to control their own docket and the 
broad powers granted to the bankruptcy court under Bankruptcy Code 
section 105 to, among other things, implement pretrial procedures and 
(ii) the ability of a debtor to settle certain matters under Bankruptcy 
Rule 9019. Moreover, as discussed below, most such procedures rest 
on either: (i) the implied or expressed consent of tort claimants to have 
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their disputes resolved (or estimated) through such procedures or (ii) 
the ability of tort claimants to opt out of such procedures.142

1. Legal bases for approval of ADR procedures for resolving 
personal injury and wrongful death tort claims

In their motions seeking approval of ADR procedures for the resolu-
tion of personal injury and wrongful death tort claims, debtors routinely 
rely on Bankruptcy Code section 105, Bankruptcy Rule 9019, and Rule 
16 of the Federal Rules of Civil Procedure. Bankruptcy Code section 
105(d) provides:

The court, on its own motion or on the request of a party in interest—

 (1) shall hold such status conferences as are necessary to further 
the expeditious and economical resolution of the case; and

 (2) unless inconsistent with another provision of this title or 
with applicable Federal Rules of Bankruptcy Procedure, issue 
an order at any such conference prescribing such limitations 
and conditions as the court deems appropriate to ensure that 
the case is handled expeditiously and economically.143

Moreover, Bankruptcy Code section 105(a) authorizes the bankruptcy 
court to “issue any order... necessary or appropriate to carry out the 
provisions of this title.”144

Although bankruptcy courts may only use their broad powers under 
section 105(a) to further other provisions of the Bankruptcy Code, the 
approval of ADR procedures to resolve prepetition litigation claims and 
the stay that debtors seek in connection with the approval of such pro-
cedures pending the conclusion of the ADR process furthers the auto-
matic stay under Bankruptcy Code section 362 and the debtor’s “fresh 
start.”145 In addition, in light of the passage of the ADR Act and the 
specific grant in Bankruptcy Code section 105(d) of authority to the 
bankruptcy court to issue any order necessary “to ensure that the case 
is handled expeditiously and economically, Bankruptcy Code section 
105 would seem to provide ample authority for the bankruptcy court to 
approve ADR procedures, even if such procedures were mandatory and 
applicable to personal injury tort and wrongful death claims.146

Debtors have also looked to Rule 16 of the Federal Rules of Civil 
Procedure to support the implementation of ADR procedures to resolve 
certain prepetition tort claims.147 Specifically, Civil Rule 16(c)(9) per-
mits a bankruptcy judge148 to “take appropriate action... with respect 
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to... settlement and the use of special procedures to assist in resolving 
the dispute when authorized by statute or local rule.”149 Moreover, where 
the parties consent to arbitration, Bankruptcy Rule 9019(c) expressly 
permits a bankruptcy court to “authorize the matter to be submitted to 
final and binding arbitration.”150 Finally, to the extent that a debtor seeks 
expedited procedures for the resolution of formerly disputed claims, 
including tort claims, Bankruptcy Rule 9019(b) permits the bankruptcy 
court to “fix a class or classes of controversies and authorize the trustee 
to compromise or settle controversies within such class or classes with-
out further hearing or notice.”151

2. Objections to ADR procedures

Notwithstanding what some consider the “ample statutory and rule-
based authority for courts to refer all types of disputes to ADR, usually 
mediation,”152 motions filed by debtors to establish such procedures are 
often met with objections, primarily from those litigants that would pre-
fer to have their claims liquidated in the forum in which such litigants 
originally filed suit. Accordingly, such litigants generally object to any 
mandatory ADR procedures and to any stay proposed for the prepeti-
tion litigation.

Objectors have specifically taken issue with provisions in ADR pro-
cedures that purport to disallow or expunge claimants’ claims if they do 
not respond to notices mandated by the ADR process.153 In addition, a 
debtor’s request that the bankruptcy court abrogate, or at least temporar-
ily suspend, any right of claimants to seek the withdrawal of the refer-
ence or abstention may similarly raise an objection. Provided, however, 
that the ADR procedures proposed by the debtor only require a stay of 
such rights, it is unlikely that such objections will derail approval of the 
proposed ADR procedures.154

V. IMPLEMENTATION OF ALTERNATIVE DISPUTE 
RESOLUTION PROCEDURES BY BANKRUPTCY COURTS: 
REPRESENTATIVE CASE STUDIES

Numerous bankruptcy courts have approved ADR procedures for the 
resolution of disputed claims, including claims for personal injury and 
wrongful death. Set forth below are some representative ADR proce-
dures approved by bankruptcy courts prior to confirmation of a plan.155

Although the procedures contain certain variations that will be dis-
cussed below, the procedures generally allow for a negotiation stage, a 
mediation stage, an arbitration stage, and a process for the expedited ap-
proval of any settlement ultimately reached. Moreover, the procedures 
uniformly provide for a stay of all ongoing litigation, and attempts by 
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litigants to seek relief from the automatic stay, abstention, or withdrawal 
of the reference. Thus each of the procedures discussed below provides 
a debtor with: (i) at least temporary relief from attempts by litigants 
to by-pass the bankruptcy court, thereby preserving for the debtor the 
benefits of the automatic stay and (ii) an efficient and expedited means 
for resolving claims that might otherwise: (a) consume an inordinate 
amount of the debtor’s limited time and resources and (b) unnecessarily 
delay or otherwise impede the debtor’s efforts to reorganize.

A. Wickes (Northern District of Illinois)—ADR Settlement 
Procedures

Prior to filing its bankruptcy case, Wickes was a manufacturer and 
supplier of roof and floor trusses, wood panels, and pre-hung door 
units.156 As a result of the increased price of certain commodity lumber 
products, Wickes experienced a decrease in its margin on sales and a 
corresponding decline in gross profits.157 In addition, notwithstanding 
an exchange offering and the sale of a significant portion of its business 
operations, Wickes was unable to retire certain prepetition subordinated 
notes.158 Accordingly, on January 20, 2004, Wickes filed for protection 
under Chapter 11 of the Bankruptcy Code.159

In the course of its bankruptcy cases, the debtor determined that it 
was in the estate’s best interest to sell substantially all of its assets on 
a going-concern basis.160 On July 26, 2004, the debtor closed on the 
sales of substantially all of its assets.161 Prior to the closing of the sale, 
however, and in an effort to minimize costs while fixing certain of its li-
abilities, Wickes sought approval of certain ADR procedures to resolve 
certain non-asbestos personal injury and property damage claims.162

Specifically, in the Wickes ADR Motion, Wickes stated that it had un-
dertaken an initial review of the proofs of claim filed prior to the claims 
bar date and had determined that approximately 60 non-asbestos personal 
injury or property damage claims had been filed out of the thousands of 
claims filed against Wickes.163 While acknowledging that certain personal 
injury claimants might seek to have their claims liquidated outside of the 
bankruptcy court, the debtor argued that given that the ultimate distribu-
tion to any of the tort claimants was at the time of the filing of the Wickes 
ADR Motion unknown, it would be prohibitively expensive for the debtor 
and the claimants to proceed with litigation outside of the bankruptcy 
court.164 Moreover, Wickes was insured for such claims, but the insurance 
was subject to a self-insured retention in the amount of $250,000 per oc-
currence. To the extent that any third parties might be obligated to indem-
nify the debtor, Wickes requested authority from the court to invite such 
parties to take part in the proposed ADR procedures and further requested 



The Use of Alternative Dispute Resolution Procedures 	 39

	 © 2009 Thomson Reuters

that any mediator be authorized to compel such parties to attend any me-
diation.165 Through the Wickes ADR Motion, Wickes sought approval of: 
(i) a multi-step ADR process, (ii) a stay of any lift stay proceedings until 
the claimant had exhausted the ADR procedure, and (iii) claims settle-
ment procedures designed to eliminate the requirement for a notice and a 
hearing of settlements under $100,000 and to limit the notice required for 
settlements above this amount.166

On July 8, 2004, the bankruptcy court approved modified ADR pro-
cedures and the settlement procedures proposed by the debtor.167 The 
ADR procedures approved by the bankruptcy court provided, among 
other things, that the debtors would serve the claims resolution proce-
dures on affected claimants by July 30, 2004 and that such claimants 
would then have a fixed time thereafter to return the questionnaire to the 
debtors. The questionnaire, executed under penalty of perjury, required 
detailed information from the claimant designed to allow the debtor to 
identify and analyze the claim. In addition, the claimant was required to 
disclose an amount for which such claimant would be willing to settle 
her claim against the debtor. To the extent that any claimant failed to 
return the questionnaire, such claimant would not be permitted to vote 
on any plan of reorganization (essentially the claim of such claimant 
would be estimated at $0 for plan voting purposes). Approximately 30 
days after the deadline for returning the questionnaire, the debtor was 
required to reply to the claimant and indicate if the claim was accepted 
or, if disputed, what amount the debtor would accept in settlement of 
the claim.

The claimant was then given an additional approximately 45 days 
to respond to the debtor. If no reply was received, then the offer from 
the debtor would be presumed rejected and the parties would be free to 
pursue mediation or arbitration, or the claimant could seek relief from 
the stay. The only objection that the debtor could raise to any such stay 
relief motion was that the claimant did not comply in good faith with 
the first offer-exchange stage of the proposed ADR procedures. To the 
extent that litigation was permitted to proceed, the claimant could only 
go to judgment in the nonbankruptcy action. The claimant could not 
take any steps to enforce on any such judgment.

The procedures also provided for voluntary mediation before an im-
partial and neutral person trained in mediation. Costs of such mediation 
were to be split between the debtor and the claimant. Finally, the debtor 
and the claimant could agree to binding arbitration. As of the date of the 
Wickes Disclosure Statement, 25 claims remained outstanding with a 
face value in excess of $132 million.168 Pursuant to the terms of the liq-
uidating plan confirmed in the Wickes bankruptcy cases on December 
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12, 2007, such remaining claimants were entitled to available proceeds 
of insurance and their pro rata share of $100,000.169

B. Delphi (Southern District of New York)—Lift Stay Procedures

In the Delphi bankruptcy cases, the debtors requested authority to 
modify the automatic stay to permit the debtors to liquidate and settle 
or to mediate certain of the debtors’ prepetition litigation claims.170 The 
Delphi debtors estimated that there were approximately 100 claimants 
with unliquidated prepetiton litigation claims that were covered by their 
insurance program and that just over 50 such claimants had commenced 
litigation prior to the bankruptcy filings. 171 The debtors further esti-
mated that the total amount of the claims could exceed $6.3 million.172

Because the debtors anticipated objecting to most if not all of these 
filed claims and because most of the claimants, in the debtors’ view, 
would have allowed claims in amounts less than $100,000, the debtors 
sought approval of an efficient and inexpensive means for settling such 
claims if possible, including through mediation.173 In addition, because 
the debtors had already assumed the insurance programs under which 
such claims would be paid to the extent that payments were made on 
such claims by the debtors’ insurance companies, the debtors asserted 
that the insurers would simply pursue administrative expense claims 
against the debtors.174

On June 27, 2006, the U.S. Bankruptcy Court for the Southern Dis-
trict of New York entered an order approving the Delphi ADR Proce-
dures Motion.175 Specifically, the bankruptcy court lifted the automatic 
stay to the extent necessary to allow the debtors to attempt to resolve 
the unliquidated litigation claims.176 The debtors were permitted to en-
gage in informal settlement negotiations and could request additional 
information from claimants to further such settlement.177 If the debt-
ors and the claimant could not reach a resolution as a result of such 
procedures, then the debtors and such claimant could agree to mediate 
their disputes with respect to the claim.178 Any such mediation would be 
consensual and the cost of such mediation would be divided as agreed 
by the parties.179 In light of the debtors’ assumption of the insurance 
agreement and the potential administrative expense claims that such 
insurers could, therefore, assert against the debtors for any claims paid 
under such programs, the debtors would insist in any settlement that 
the insurers receive a release.180 Perhaps most critically for the debtors, 
the Delphi ADR Procedures permitted the debtors to settle claims if 
the settlement called for the allowance of a general unsecured claim 
in an amount equal to $500,000 or less without further notice and a 
hearing.181 Settlement of claims in excess of $500,000 but less than the 
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applicable deductible would only be effective after the expiration of a 
10-business-day negative notice period.182

C. W.R. Grace (District of Delaware)—ADR Settlement 
Procedures

W.R. Grace & Co. and 62 of its affiliated entities, filed for bankruptcy 
on April 2, 2001.183 Although Grace’s descent into bankruptcy was pre-
cipitated by a dramatic increase in the amount of asbestos claims as-
serted against Grace beginning in 2000,184 after the bar date for non-as-
bestos claims was set in the bankruptcy cases, Grace also had received 
in excess of 200 non-asbestos litigation claims and was aware of at least 
20 additional non-asbestos litigation actions for which no claims were 
filed. In order to address these unliquidated claims, Grace (like Wickes) 
requested the approval of certain ADR procedures. Unlike the proce-
dures sought in Wickes, however, once the claimants consented to the 
proposed ADR procedures, such claimants could be compelled to medi-
ate.185 Moreover, the procedures in Grace offered multiple opportunities 
for a claimant to miss a response deadline.186 The consequence in each 
case was the same—disallowance of the claimants’ claim.

On November 9, 2004, almost five months after the debtors filed the 
Grace ADR Procedures Motion and only after at least two hearings, 
the bankruptcy court entered an order approving certain ADR proce-
dures.187 The procedures actually approved by the bankruptcy court dif-
fered from those proposed by the debtors. Among other things, before 
the debtors could subject a claimant to the ADR procedures, the debtors 
were required to object to such claim.188 In addition, while the bankrupt-
cy court required a claimant to pay half of the fees for a mediator, the 
claims of such claimant would not be disallowed for failure to pay such 
fees unless the bankruptcy court ordered such disallowance.189 More-
over, although the bankruptcy court did approve a stay of all litigation, 
upon service of the ADR package upon a particular claimant, the court 
amended the ADR procedures to make such stay subject to any prior 
stipulation that may have been negotiated between the debtor and the 
claimant with respect to the application of the automatic stay.190

The revised ADR procedures required the debtor to provide two sep-
arate notices of the ADR procedures to claimants. Only if the claimant 
failed to respond to the second notice would the claimant’s claim be 
deemed disallowed.191 Where the debtor had previously proposed that 
claims be automatically disallowed, without further order of the bank-
ruptcy court, if the claimant failed to respond to any of a multitude of 
deadlines, the revised procedures actually approved by the bankruptcy 
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court required that any such disallowance only occur upon motion by 
the debtor.192

The Grace ADR Procedures, as approved by the bankruptcy court, 
provided generally that a claimant could elect not to participate in the 
ADR program.193 In that case, the claimant’s claims would be resolved 
pursuant to the debtor’s claims resolution process in the bankruptcy 
court.194 Moreover, nothing in such ADR procedures prevented a claim-
ant who had opted out of the procedures from seeking relief from the au-
tomatic stay to liquidate her claim outside of the bankruptcy court.195

Overall, the court approved essentially a three-tiered system. Initial-
ly, the debtors would engage in a settlement offer stage in which the 
debtor and the claimant would exchange acceptable settlement figures 
for the claimant’s claim.196 Upon exhaustion of the settlement period, 
which period could be extended by mutual agreement of the debtor 
and the claimant,197 the debtor could refer the matter to mandatory but 
nonbinding mediation.198 After the conclusion of the initial mediation, 
the debtor had the option of declaring that no settlement was likely to 
be reached, in which case the claimant could no longer participate in 
the ADR procedures.199 If, however, both the claimant and the debtor 
agreed that further mediation might lead to a settlement, then the parties 
could agree to further mediation.200 Only after mediation efforts were 
exhausted without a settlement being reached would the claimant be 
permitted to continue litigating her claim.201

Importantly, the bankruptcy court made significant changes to the 
debtor’s proposed procedures if litigation was necessary. The debtor had 
proposed in the Grace ADR Procedures Motion that claimants would 
have to notify the debtor of an intent to litigate within 15 days of the 
conclusion of mediation efforts. If the claimant failed to so notify the 
debtor, then its claim would be disallowed. In contrast in the Grace ADR 
Procedures actually approved by the bankruptcy court, the bankruptcy 
court allowed for the automatic litigation of such disputes.202 Moreover, 
the Grace ADR Procedures distinguish between immature and mature 
litigation (i.e., litigation that had not substantially progressed prior to 
the filing of the bankruptcy case and litigation that had either progressed 
through discovery and was essentially ready for trial or litigation that 
had concluded and was on appeal).203 Immature litigation would be tried 
in the bankruptcy court (unless the bankruptcy court lacked jurisdic-
tion to resolve such matter) and mature litigation would be permitted to 
proceed in the forum in which such litigation was pending prior to the 
filing of the bankruptcy case.204
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CONCLUSION

As bankruptcy and restructuring attorneys are all too well aware, the 
boom days for the bankruptcy practice have returned with a vengeance. 
Indeed, in the first half of 2008, business bankruptcy filings under both 
Chapters 7 and 11 of the Bankruptcy Code rose 42.1% over the same 
time period in 2007.205

As noted herein, the increase in bankruptcy filings and the correspond-
ing increase in adversary proceedings and litigation that such filings both 
create and transfer into the federal court system, will necessarily increase 
the administrative burden initially for bankruptcy courts, but also increas-
ingly for federal district and appellate courts. Faced with such an ava-
lanche of bankruptcy litigation, bankruptcy courts, appeals courts, and 
bankruptcy practitioners will need to explore creative and increasingly 
nonjudicial means of resolving disputes. Provided that proper procedural 
safeguards are maintained, ADR procedures, whether imposed by a court 
or proposed by a debtor, supply a viable means of managing the impend-
ing “tsunami”206 of bankruptcy cases and accompanying litigation that 
otherwise could very quickly overwhelm the system.

In addition, as discussed herein and in other recent publications, the 
liquidation of tort claims may have a dramatic impact on the ability of a 
debtor to reorganize or confirm a plan of liquidation under Chapter 11 
of the Bankruptcy Code. Even where such claims are paid in the first 
instance from proceeds of insurance, payment of such claims by the 
debtor’s insurance company may: (i) transform a potential unsecured 
claim by a tort claimant into a secured claim of the insurer or (ii) in-
crease the amount of unpaid administrative expense claims that may 
be asserted against a debtor by such debtor’s insurance carrier. Among 
other things, the insurer of a bankrupt debtor will almost certainly assert 
that any security it holds covers first prepetition claims and then, only 
after all such prepetition claims have been paid in full or (more likely) 
reserved with sufficient security to ensure the payment of any and all 
possible prepetition claims, postpetition claims entitled to administra-
tive priority under section 503 of the Bankruptcy Code. Accordingly, 
where a debtor is faced with a significant number of such prepetition 
tort claims, the debtor should seek to implement procedures that ide-
ally will permit the debtor to liquidate such claims in the bankruptcy 
court, but that will, at a minimum, allow for the estimation of such 
claims prior to confirmation of a plan. The procedures discussed above 
(or some variation thereon) should provide a mechanism for addressing 
such claims expeditiously. Moreover, if the debtor has the foresight to 
involve the debtor’s insurer, it is possible that such procedures will also 
serve to minimize any claims by the debtor’s insurer.
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