


False Parent Marking—MWnhere IS
the Law Going?

The law surrounding false patent marking cases is in
a state of flux. Several key appeals in false marking
cases are making their way through the Federal
Circuit. The decisions in these appeals will likely
determine whether important defenses are available
to defendants in false patent marking cases. Also,
Congress is considering legislation that would close
the loophole that brought about the recent spate of

false patent marking cases.

With so much still undecided, we believe defense
strategies should seek to avoid discovery and other
early case activity, while preserving important
defenses. This strategy also avoids the expense and

effort of excessive early case activity.
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The Problem

Companies are under fire from an explosion of new lawsuits challenging the validity of patent labeling and marking on consumer

goods. Defendants need skilled legal guidance to navigate this uncertain, evolving area of the law.

The legal basis for these lawsuits is an obscure, 100-year-old statute. The law effectively deputizes any member of the public to file suit

over patent labels incorrectly marked “for the purpose of deceiving the public.” But a December 2009 U.S. Court of Appeals ruling

opened the door for plaintiffs to collect significant damages from these suits.

District courts throughout the U.S. saw scores of new false patent marking cases filed in early 2010 by numerous plaintiffs. Targeted

products range from video games to car seats to cigarette lighters. The basis for most of these suits is something as simple as an

expired patent number. But companies can't truly gauge the extent of their potential liability until the end of a protracted litigation.

We Can Help

Womble Carlyle’s False Patent Marking Defense Team has been defending multiple clients in various jurisdictions since well before the

start of the false patent marking litigation boom. Our firm has decades of experience in patent litigation, and when our clients come

under attack, they turn to us. So we are already in the trenches, and have the specific false patent marking defense experience to meet

these challenges.

Our patent and litigation attorneys assess the threat at the earliest point possible, and then decide on the appropriate response to

mitigate the damage and defend the company’s reputation.

The legal discussion around false patent marking litigation is rapidly evolving, with many key issues to be decided by the Federal

Circuit Court of Appeals over the next year and Congress potentially limiting the scope of such lawsuits. We assist clients with

strategies to minimize costs and unnecessary over-lawyering, especially during the initial stages of false patent marking litigation.

Womble Carlyle also is approaching the false marking issue from a legislative perspective, engaging with members of Congress about

the latest reform proposals to the false patent marking statute.

Finally, Womble Carlyle assists clients with patent marking audits and compliance strategies to preemptively avoid false patent

marking litigation.
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