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This article will (1) summarize what e-dis-
covery is and (2) explain the ways in which e-
discovery procedures depart from or supple-
ment traditional discovery. The goal of this
article is to provide North Carolina attorneys
with a basic overview of the topic of e-discov-
ery and the rules that may apply in North
Carolina. 

What is “e-discovery,” and why should
I be concerned?

The topic of e-discovery may at first glance
seem daunting. Your client has gigabytes of
potentially discoverable data stored in her

inbox, iPhone, or laptop, but your ability to
provide counsel is limited by your familiarity
with the technology she is using. E-discovery
guides abound but often read like they are
written in binary code rather than English.
Third-party vendors, hungry for your client’s
money, remind you with daily e-mails that
they are much better than you are at e-discov-
ery. Fortunately, e-discovery is not nearly as
complicated as they make it out to be.
Essentially, e-discovery is the process of discov-
ery of electronic data and documents. The
term “e-discovery” is shorthand for “electronic
discovery,” just as “e-mail” and “e-commerce”

refer to “electronic mail” and “electronic com-
merce,” respectively. 

In today’s digital world, e-discovery is more
important than ever because over 99% of all
information being generated is created and
stored electronically.1 This data exists in a vari-
ety of formats and mediums, ranging from
simple documents stored on a client’s hard
drive to archived data kept on backup tapes or
hidden metadata containing information
about electronic documents.2 However, busi-
ness technology is built to be used for every-
day business and personal communications,
not for facilitating discovery in a lawsuit.

E-Discovery 101 
B Y R O N A L D R .  D A V I S

E
-mail. E-books.

E-libraries. E-

commerce. The

world around us

seems inundated by the addition of the

letter “e” to terms we thought we knew

and understood. So it is perhaps not sur-

prising that “e-discovery” has achieved

prominence in the world of litigation. But what does the term “e-discovery” really mean? And does the process of e-discovery differ

from traditional rules of discovery familiar to seasoned litigators?
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Therefore, accessing relevant information can
be more expensive and difficult than tradi-
tional discovery. 

As North Carolina attorneys, we must
know e-discovery rules because of the poten-
tial consequences for us and our clients of
non-compliance. For example, a North
Carolina federal court recently gave an adverse
inference instruction to the jury when a plain-
tiff discarded a laptop containing relevant files
and e-mails.3 Likewise, a Michigan plaintiff
who intentionally erased data from a zip drive,
backdated computer files, and lost a CD and
an audio recording had its case dismissed.4

Sanctions for e-discovery violations are
becoming more common, tripling in frequen-
cy between 2003 and 2004 and growing rap-
idly since then.5

How does e-discovery work?
Fundamentally, e-discovery operates like

traditional discovery. However, e-discovery
can be more complex because electronically
stored information is retained in exponentially
greater volume than hard-copy documents,
electronically stored information is dynamic,
rather than static, and electronically stored
information may be incomprehensible when
separated from the system that created it.6

One handy tool to help remember the most
important differences between e-discovery
and traditional discovery is to think of the
Four P’s: Preservation, Processing, Production,
and Privilege.

Preservation
A client has a duty at the outset of litiga-

tion to not destroy potentially discoverable
information and data. This duty is triggered
once a party reasonably foresees litigation, per-
haps before an actual complaint is filed.
Therefore, attention to e-discovery should
begin immediately upon learning of the
potential for litigation.7 Once litigation
becomes foreseeable, a client should apply a
“litigation hold” to govern the storage and
alteration of electronic records. Within this
“litigation hold,” non-privileged information
that is potentially discoverable must be
retained. Preservation may be more difficult in
the e-discovery context, however, because elec-
tronic information is so easily generated,
manipulated, and deleted. Further, clients
may have standardized procedures in place to
retain only a certain amount of information at
any one time. For example, a client’s e-mail
retention policy might be to store emails for a

period of only 30, 60, or 90 days and then
delete or store those emails on backup tapes
for emergency purposes only. Convincing a
client to suspend its routine e-mail retention
or destruction policy and apply a “litigation
hold” can be both difficult and time consum-
ing due to pushback from the client.

To ensure that the “litigation hold” is
properly administered, the attorney first
should develop a strong knowledge of his
client’s technology and its retention and
destruction policies. This information is best
obtained by a personal visit with client person-
nel at the outset of litigation. It may be neces-
sary to retain a technology expert to assist you
if the client uses sophisticated data systems.
Soon after this meeting, the attorney should
issue a “litigation hold” letter, outlining the
client’s duty to preserve relevant e-mails and
other electronic documents. Counsel should
continue to remind his client of its preserva-
tion duties and ensure that new employees are
aware of this duty as well. Resending the “lit-
igation hold” communication, working with
the client’s technology staff to make sure data
is preserved, and even taking possession of a
client’s actual electronic storage media can
ensure that this obligation is met.

Processing
Processing involves collecting, cataloging,

and analyzing preserved information so that
relevant documents can be targeted for pro-
duction and to assist attorneys in their evalua-
tion of the case. For complex matters involving
large amounts of data, processing can be time-
consuming and expensive. Costs range as high
as $500 to $1,000 per gigabyte to process and
host data. However, an effective processing
plan can save time and money later by ensur-
ing that the most relevant documents are
quickly produced for use in the litigation.

Production
In the production stage, the first step is to

identify what must be produced. Imagine
your client has preserved 20 backup tapes
with e-mails from 2006. Recovering these e-
mails will cost tens of thousands of dollars,
even though the exact content of the messages
is unknown. This situation is common in e-
discovery because, although technology allows
large volumes of information to be generated
and stored with ease, the information is quick-
ly archived and recoverable sometimes only at
great expense. In such situations, the key issue
is the familiar standard of “undue burden.” If

production would impose an undue burden,
it is not required. Of course, the parties may
not see eye-to-eye on this issue. To show
undue burden, the responding party must
prove that the burdens and costs of produc-
tion outweigh the relevance of the responsive
information. By contrast, the requesting party
can defeat this argument by showing that its
need for the requested information outweighs
the costs of producing it. Courts can test these
arguments by ordering a sampling of the
potentially-relevant data before compelling
full production, and parties often compromise
by agreeing to a specific set of search terms. 

In some situations, courts will offset the
burden of production by requiring cost-shar-
ing arrangements between the parties.8 In
deciding whether to grant such an order,
courts generally consider the following factors:
the specificity of the request, the availability of
the information from other sources, the cost
of production relative to the amount in con-
troversy, the cost of production relative to the
parties’ resources, the ability of each party to
control costs, the importance of the issues in
the litigation, and the benefit to the parties of
having the information.9

The second step is to decide how the data
should be produced. Unlike paper documents
and tangible items, electronic information can
be produced in a variety of formats ranging
from static image files to fully-functional
native forms. For instance, your client could
produce e-mails as PDF files, which are essen-
tially pictures of the e-mails viewable on a
computer screen. Alternatively, your client
could produce e-mails in the form of the orig-
inal software, like Microsoft Outlook.
Production in such a native format allows the
requesting party to fully sort and search the
data while also viewing it with attachments
intact. Discovery requests can specify a desired
form of production, but the responding party
is not necessarily bound by the request and it
can voice objections. Ultimately the form of
production will be whatever is agreed to by
the parties or mandated by the court. 

Privilege
Protecting privileged information is an

especially difficult exercise in e-discovery. The
potentially enormous volume of discoverable
data often makes it impracticable (if not liter-
ally impossible) to review every piece of
responsive electronic material to determine if
any are privileged. For instance, e-mail corre-
spondence with a client might be protected by



attorney-client privilege, yet it might take
hundreds of hours to review tens of thousands
of responsive e-mails to weed out the few priv-
ileged ones. To deal with this difficult situa-
tion, courts have approved “clawback” agree-
ments. In a clawback agreement, the parties
mutually agree to produce all identified infor-
mation, and also agree to return and not use
as evidence any information that is later iden-
tified as privileged. This approach expedites
litigation and saves clients time and money by
eliminating the need for attorneys to spend
hundreds of hours searching for every privi-
leged document. Note, however, that claw-
back agreements in no way affect the substan-
tive law of privilege as contained in evidence
rules or statutes.

Specific Rules for North Carolina
Specific e-discovery rules can vary by juris-

diction. Different rules apply in North
Carolina federal courts and North Carolina
state courts.

North Carolina Federal Courts
The Federal Rules of Civil Procedure

(FRCP) were amended in 2006 to address e-
discovery. Rule 26 includes basic e-discovery
procedures. Rule 26(b)(2)(B) contains an
added stipulation that production of electron-
ic documents not reasonably accessible is not
required when the responding party would
suffer undue burden or cost. Additionally,
according to Rule 26(f)(3)(C), the parties
must discuss e-discovery issues at their Rule
26(f) conference, including the form in which
electronic documents should be produced.
Revised Rule 16(b)(3)(B)(iii) empowers the
court to include a plan for e-discovery in its
scheduling order. 

The FRCP also contain rules relating to
production. Rule 33(d) provides that a party’s
electronically stored business records can be
examined by the other party if such an exam-
ination would provide an answer to an inter-
rogatory. Rule 34(a)(1)(A) empowers parties
to specify the form of production, but Rule
34(b)(2)(D) allows responding parties to
object to a specified form. Rule 45 allows third
parties to be subpoenaed for their electronic
information, subject to the other pre-existing
Rule 45 procedures for third-party subpoenas.
Finally, Rule 26(f)(3)(D) now specifically pro-
vides for the creation of clawback agreements
to manage privilege issues.

The western district of North Carolina has
local rules on e-discovery. LCvR 16.1(G) pro-

vides that an initial pretrial conference can be
requested by the parties, at which e-discovery
and other issues can be discussed and resolved
before a magistrate judge. Additionally, LCvR
45.1(C) states that non-parties producing
readily retrievable electronic data should do so
in electronic format, preferably on a CD.

North Carolina State Courts
Until June 2011 North Carolina had no

specific rule of civil procedure governing e-dis-
covery. The North Carolina Rules of Civil
Procedure were amended in June 2011 to add
rules pertaining to e-discovery in North
Carolina state courts.10 The new procedures
resemble the federal rules outlined above and
apply to actions filed on or after October 1,
2011. Specifically, Rule 26 now includes “elec-
tronically stored information,” including
metadata, within the scope of discoverable
material. Additionally, Rule 26 now provides
for a discovery meeting, conference, and plan
that must address, in part, e-discovery. Rules
34 and 45 were amended to address electron-
ically stored information. Finally, and perhaps
most notably, Rule 37 contains a new protec-
tive clause that may shield clients from sanc-
tions for destruction of electronic informa-
tion. According to the new rule, a court may
not impose sanctions if a party has lost elec-
tronically stored information as part of rou-
tine, good-faith operation of an electronic
information system, absent exceptional cir-
cumstances. In addition to the new require-
ments of the North Carolina Rules of Civil
Procedure, Rules 17 and 18 of the North
Carolina Business Court place additional
requirements on litigants with cases in the
North Carolina Business Court. 

Conclusion and Additional Reading
Despite its seeming complexity, e-discovery

actually operates much like traditional discov-
ery. By remembering the Four P’s
(Preservation, Processing, Production, and
Privilege), North Carolina attorneys should be
able to sufficiently manage the complexities
and procedural requirements implicated by
the addition of modern technology into the
world of litigation. For further reading on this
topic, several court opinions are particularly
helpful. The entire Zubulake v. UBS Warburg
series, consisting of seven different opinions
authored by Judge Shira Scheindlin, is a must-
read for federal court practice.11 Many of
Judge Scheindlin’s recommendations were
incorporated into the Federal Rules of Civil

Procedure in 2006. For North Carolina law,
Analog Devices v. Michalski 12 provides a
thoughtful analysis of e-discovery issues by the
North Carolina Business Court. Finally, the
Sedona Conference, a group devoted to “best
practices” in e-discovery, maintains an exten-
sive collection of helpful resources, available
online at thesedonaconference.org. n
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