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Re: Comments on Notice ofProposed Rulemaking (Electioneering Communications)

Dear Mr. Katwan:

The American Association ofAdvertising Agencies, the American Advertising
Federation, and the Association ofNational Advertisers respectfully submit these comments in
response to the Federal Election Commission ("FEC" or "Commission") Notice ofProposed
Rulemaking (''NPRM'') published in the Federal Register on August 31, 2007, regarding
Electioneering Communications (Notice 2007-16).72 Fed. Reg. 50261 (August 31,2007).

We file these comments to highlight the First Amendment concerns that animate the
Supreme Court's decision in Federal Election Comm'n v. Wisconsin Right to Life, Inc., 127
S.Ct. 2652 (2007) ("WRTL Ir'), which should guide the Commission in implementing that
ruling. We also offer comments on the Commission's proposal for business advertisements.

As discussed below, we strongly believe that the regulations should enable advertisers to
distinguish easily between those advertisements still subject to prohibition and those entitled to
Constitutional protection. With the exception of a proposed safe harbor, the FEC's draft
regulations merely repeat the language of the ruling, rather than implement it. Moreover, the
safe harbor proposed in the NPRM for commercial advertising introduces needless ambiguity
and protects only those commercial advertisements that could not possibly be construed as
concerning an election - a test far more stringent than the one adopted by the Supreme Court.
We offer an alternative safe harbor that more accurately reflects the breadth of the Supreme
Court's ruling and provides greater certainty to commercial advertisers. Absent further guidance
from the Commission, advertisers will be chilled in the exercise of their Constitutional rights and
will be left only with the impractical alternatives of seeking pre-approval from the FEC through
its advisory opinion process or a declaratory judgment from a court.
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The American Association ofAdvertising Agencies (AAAA), founded in 1917, is the
national trade association representing the American advertising agency business. Its nearly 500
members, comprised oflarge multi-national agencies and hundreds of small and mid-sized
agencies, maintain 2,000 offices throughout the country. Together, AAAA member advertising
agencies account for nearly 80 percent of all national, regional and local advertising placed by
agencies in newspapers, magazines, online, radio and television in the United States. AAAA is
dedicated to the preservation of a robust free market in the communication of commercial and
noncommercial ideas.

The American Advertising Federation (AAF), headquartered in Washington, D.C., acts as
the "Unifying Voice for Advertising." The AAF is the oldest national advertising trade
association, representing 50,000 professionals in the advertising industry. The AAF has a
national network of200 ad clubs located in ad communities across the country. Through its 215
college chapters, the AAF provides 6,500 advertising students with real-world case studies and
recruitment connections to corporate America. The AAF also has 130 blue-chip corporate
members that are advertisers, agencies and media companies, comprising the nation's leading
brands and corporations.

The Association ofNational Advertisers (ANA) leads the marketing community by
providing its members insights, collaboration and advocacy. ANA's membership includes 350
companies with 9000 brands that collectively spend over $100 billion in marketing
communications and advertising. The ANA strives to communicate marketing best practices,
lead industry initiatives, influence industry practices, manage industry affairs and advance,
promote and protect all advertisers and marketers. For more information, visit www.ana.net.

II. THE COMMISSION'S REGULATIONS SHOULD REFLECT THE BREADTH
OF THE SUPREME COURT'S RULING, AND ENABLE ADVERTISERS TO
JUDGE EASILY WHETHER AN ADVERTISEMENT IS CONSTITUTIONALLY
PROTECTED

A. The Importance of WRTL II's First Amendment Analysis

The Supreme Court's decision in WRTL II stands as a forceful assertion of First
Amendment rights, in general, and a recognition of the rights of advertisers who deliver their
messages through the media ofbroadcast, cable and satellite. The decision confirms that ads
which on their face do not advocate for or against a candidate cannot be banned from the
airwaves by the government. In strong and clear terms, the Chief Justice stressed that "[w]here
the First Amendment is implicated, the tie goes to the speaker, not the censor." !d. at 2669.
Moreover, "when it comes to defining what speech qualifies as the functional equivalent of
express advocacy subject to such a ban - the issue we do have to decide - we give the benefit of
the doubt to speech, not censorship. The First Amendment's command that 'Congress shall
make no law ... abridging the freedom of speech' demands at least that." Id. at 2674.


















