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The FCC has clarified and proposed
modifications to certain of its rules pertaining to
low power FM (LPFM). Pending resolution of
the proposals, an immediate six-month freeze
has been imposed on granting new FM
trandator congtruction permits.

Since LPFM applications were filed in
2000-2001, 1,175 congruction permits have
been granted, of which hdf are operating. As
currently authorized, LPFM dations are limited
to 100 watts effective radiated power, are
licensed only for noncommercid operation by
local nonprofit and public safety entities having
no other attributable mediainterests, and cannot
be sold or othewise transferred.  The
Commisson’'s proposds may loosen many of
these redtrictions to create a more competitive
LPFM sarvice  The result could have
sgnificant impact upon both the LPFM service
and its relationship to trandators and full-power
dations.

The Commisson's daificaions and
proposas are as follows:

Ownership — The Commisson is conddering
whether it should amend its rules to relax or
make permanent its current regtrictions that limit
LPFM ownership to loca entities and prohibits
multiple ownership. An aternative would be to
fird invite applicants that meet the current
redrictions and then invite others to apply in the
absence of aqudified entity.

Trandferability — Currently, LPFM license
assgnments and transfers of control are
prohibited. Of severd changes under
condderation, the most consarvative is to
permit typicd membership changes in the
governing board of a non-profit entity, as the
Commisson congders such routine board
changes to be part of the nature of such groups.
The Commisson also will consder permitting
sudden changes, in which more than hdf of a
board is replaced a once rather than
cumulatively over time, and, if so, whether they
should be subject to a streamlined consent
procedure rather than the filing and processing
of ful-fledged applications, as other services
now require. (Stll pending is a 1989 (!)
proceeding to explore these matters for dl non
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stock corporations, which could be revived and
resolved on asimilar basis)

More generdly, the Commission seeks to
explore whether license assgnments to wholly
different entities should be permitted and, if so,
whether monetary consderation should be
dlowed. Recognizing tha some leve of
tranderability is needed, the Commisson is
delegating to its Media Bureau the authority to
waive its current ban on a case-by-case basis
pending adoption of a rule change
Unfortunately, the only standard offered as to
when such a waiver might be gppropriate is
rather opague: where it “will maximize spectrum
use for low power FM operation.” Even <o,
the Commisson offers three examples where
there is a sudden change in the mgority of a
licensee's governing board with no change in
the organization's mission; development of a
partnership or cooperative effort between loca
community groups, one of which is the licensee;
and trandfer to another loca entity upon the
ingbility of the current licensee to continue
operations.

| nterference Protection — Currently, LPFM
and FM trandator stations have essentidly co-
equa dtatus. In part motivated by the profusion
of new FM trandators dready granted as a
result of the March 2003 filing window (3,300
new permits — nearly as many as previoudy
licensed) and the prospect of many more
(nearly 8,000 pending), the Commisson is
concerned over their preclusve impact for
LPFM and the locd programming and
operation of that service, especialy snce most
trandators are licensed to nonlocd entities.
The Commisson seeks comment on whether
LPFM should be trested as having priority
datus compared to trandators or whether

certain types of LPFM dations should be
favored, based upon grandfathering or loca
programming commitments.  The Commisson
may aso condder prioritizing trandators that
provide “fill-in" service, rather than extending
their primary dation's sgnd. (Note, though,
that the dimination of third-adjacent channd
contour protection, while favored by the
Commission, has been blocked by Congress,
and s0 ishot under consideration at thistime))

As for full-service stations, the rules currently
protect LPFM dations by permitting them to
continue operation even if interference would be
caused within the 70 dBu contour of a
subsequent  authorization, incdluding new or
modified FM facilities, provided that the LPFM
dation resolves complants of  actud
interference on co- or first or second adjacent
channels. To baance LPFM dations desire
for gability while affording opportunities to
expand full service, the Commisson proposes
limiting interference protection to Stuations
where the area of predicted co- and fird-
adjacent channd interference is subgantialy
greater than for second- or third-adjacent
channd interference, s0 as to effectivdy limit
interference to a full service gaion within the
immediate vicinity of an LPFM gite.

Minor__Change Definition — Only minor
engineering changes are permitted outsde of
filing windows  This definition is important,
snce the last window closed nearly four years
ago, thus effectivdy barring any changes not
qudifying a minor.  Minor change dte
relocations are currently limited to within 2 km
(2 km for a second, as-yet unauthorized class
of 10 watt LPFM gations). In order to afford
additiond technicd flexibility, the definition isto
be expanded to 5.6 km (3.6 km for 10-wait
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LPFMs). This change is to take effect thirty
days after publication in the Federal Register,
rather than await the outcome of rulemaking.

Settlement Window — Nearly half the LPFM

goplications on file remain pending, due to
mutud excdlusvity with other applications. To
reolve the backlog, the Commisson is
delegating authority to its Media Bureau to
open settlement windows for these “closed”
groups, during which mgor change
amendments would be considered. (Mgor
changes include al modifications other than Ste
relocaions meeting the minor  change
digances) Any sdtlement agreement must
propose a universa resolution among a group
of mutualy-exclusve applications.

Construction Period — Currently, construction

is required to be completed within 18 months of
grant of a permit, unless certan extremdy
limited tolling events are encountered. The
Commission proposes to extend the standard
congtruction period to the same 36 months as

for other broadcast services. In the meantime,
the Media Bureau will be authorized to extend
the present 18-month limit where completion is
prevented for reasons beyond a permittee’s
control and where a permittee can demonstrate
a reasonable expectation of completion within
an additiona 18 months.

Eligibility for Local Fogramming Credit —
In resolving mutud excusivity among competing
goplications, the Commisson awards a
comparative credit for pledges to locdly
originate programming & least eight hours per
day. The Commisson has now clarified that to
qudify for the credit, such programming must
be produced within a terrmile radius of the
community of license and cannot be time-shifted
from satelite or another outsde originating
source.

If you would like to discuss the possible
impact of these proposas upon your existing or
proposed operations, please fed free to call
upon us.

The Communications L awyer s at
Womble Carlyle Sandridge & Rice, PLLC

Peter Gutmann, (202) 857-4532, pgutmann@wcsr.com
Mark Palchick, (202) 857-4411, mpal chick@wcsr.com
Gregg P. Skall, (202) 857-4441, gskall @wcsr.com

John F. Garziglia, (202) 857-4455, jgarziglia@wcs'.com
Vincent A Pepper, (202) 857-4560, vpepper @wcsr.com
Howard J. Barr, (202) 857-4506, hbarr@wcsr.com

Joan D. Stewart, (202) 857-4490, jstewart@wcsr.com
Michael H. Shacter, (202) 857-4494, mshacter@wcsr.com
Michadl B. Hazzard, (202) 857-4540, mhazzard@wcsr.com
Ross Buntrock, (202) 857-4479, rbuntrock@wcsr.com

GEORGIA * NORTH CAROLINA ® SOUTH CAROLINA ¢ VIRGINIA *« WASHINGTON, D.C.
This memorandum s provided for general information purposes only and should not be relied upon as legal advice.




