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BUYOUTTHE MANAGEMENT BUYOUT

The problem
As the public marketplace for broadcasting pure-play stocks reaches
maturity, and public investors become sophisticated in broadcast eco-
nomics, it is becoming increasingly difficult to maintain the type of
growth that continues to impress Wall Street analysts.  Over the past
couple of years, growth in broadcasting stocks has slowed enormously.1

Some large investor groups are looking to “pare down” their broadcast
holdings and several large broadcasters are bolstering their stock price
with huge stock buy-back programs.2  Radio revenue is not growing as
fast as the analysts would like3 and radio groups are running out of
strategies to feed Wall Street’s expectations of ever-increasing profits.
Costs have been cut as much as sanity will allow, maximum economies
of scale have been reached and spot inventory has been expanded to
the breaking point, particularly for traditional radio groups who are
facing competition from satellite radio providers.  Clear Channel’s “less
is more” campaign seems to have hit a resounding note.

As the industry moves toward the second half of 2005, there is an
increasing “buzz” that broadcasting companies – and the radio sector in
particular – must look for new options.  Some believe that the creation
of more cohesive station groupings, achieved by selling off clusters of
stations that do not fit the basic group strategy, is the answer.  Others,
however, believe that a better way to enfranchise broadcasters to serve
their audience is to “go private.”

What does it mean to “go private”?
Generally, a company is said to be “going private” when a buyout
group, usually management of a public company or a third-party af-
filiate, cashes out enough shares to allow the company to deregister
its stock with the Securities and Exchange Commission (the “SEC”)
and delist the stock from the company’s stock exchange.  For pur-
poses of this article, we will assume generally that a “going private”
transaction would take the form of a management buyout, or “MBO,”
in which corporate management initiates the buyout with financing
supplied by an LBO (leveraged buyout) fund or similar investor.  Pri-
vate equity funds that know the broadcasting space are now “chasing”
good deals and seeking out retired management for new investments.
There is plenty of money available from funds that understand the
business and have reasonable expectations.4  The public market may
have been useful for financing the creation of large station groups
following the change in ownership limits occasioned by the Telecom-
munications Act of 1996, but the time may never be better to get out of
the public market and replace that capital with funding that will re-
spect the rational, restrained growth that is so important to broadcast-
ing in the current competitive climate.

Some reasons to go private
A private company may be better positioned to operate in an already
highly competitive industry faced with new modes of competition and
to compete in the face of a steady increase in FCC-authorized stations
and a splintering audience base.  For many radio and television sta-

tions, the challenge is how to keep their market and audience share
rather than how to further grow profits.  The challenge of meeting
well reasoned loan covenants designed to pay back debt with reason-
able interest, instead of providing new profit to unrelated investors,
should be a welcome respite to broadcasters suffering the criticism of
sacrificing audience service to increased dollars.

Importantly, going private also enables a company to shed the ever-
growing regulatory burdens of being public.  Public status was always
a reporting and record keeping burden, but the Sarbanes-Oxley Act of
2002 (“SOX”) substantially increased the costs of being public.  Today,
public company broadcasters are really in the public securities busi-
ness, serving the shareholder and market professional, and have far
less time for broadcasting and serving the audience.  SOX require-
ments have prompted a number of companies in other industries to
go private or at least seriously consider the option.5

Among the many new requirements
under SOX are the following:

• Companies must establish and maintain review procedures for “in-
ternal control over financial reporting” – perhaps the most costly as-
pect of SOX.  One recent survey estimated that the annual costs of
compliance with this provision alone averaged more than $4 million
per company6;
• The chief executive officer and chief financial officer must certify
that the company’s periodic reports are not materially misleading and
that internal control over financial reporting is adequate (with poten-
tial personal liability);
• Company loans to directors or executive officers are prohibited;
• Periodic and beneficial ownership reporting has been accelerated;
• New reporting rules limit disclosure of non-GAAP financial mea-
sures and require enhanced disclosure of off-balance sheet arrange-
ments;
•Companies must maintain procedures for audit committee pre-ap-
proval of audit and non-audit services, as well as “whistleblower” guide-
lines; and
• Companies must establish a code of ethics and ensure that the audit
committee includes an “audit committee financial expert” (or explain
why they have not done so).

Shortly following the adoption of SOX, the New York Stock Ex-
change, Nasdaq and the American Stock Exchange revised their listing
standards to establish numerous corporate governance requirements
and restrictions, including rules that make it more difficult for a direc-
tor to be deemed “independent.”  The recent corporate scandals that
precipitated SOX have also contributed to a significant increase in the
cost of acquiring and maintaining director and officer liability insur-
ance – and made it more difficult to find and retain qualified directors
to serve on the board (particularly after the recent WorldCom and
Enron settlements, in which directors incurred personal liability amount-
ing to millions of dollars).

Besides the enhanced regulatory concerns and expenses facing public
companies, many smaller public broadcasters have been unable to
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fully realize the advantages of being a public company.  Although
some public companies benefit greatly from the increased access to
capital, the stock of some broadcasters never sold for much more than
the initial offering price and in some cases, less.  Even successful
offerings do not always attract a large institutional shareholder base
and broad analyst coverage.  The capital markets are effectively closed
for many small companies that are “in the orphanage” – Wall Street
slang for companies whose stock is so thinly traded that they are
unable to attract the analyst coverage necessary to enable them to
raise capital and fuel continued growth.

An overview of the going private process
For some companies, the challenges of broadcasting in the new com-
petitive era that has emerged in the 21st century, coupled with the regu-
latory burdens and costs flowing from the Sarbanes-Oxley Act of 2002,
simply make it impractical for these companies to continue their public
existence.  By exiting the public securities market, these companies
believe that they can recover the value of a business that is undervalued
in the public market,7 reduce (or even eliminate) the quarterly pressure
to “meet earnings,” operate with more confidentiality and less public
scrutiny and perhaps even recognize certain tax benefits that are not
typically available to a public company.  As noted earlier, a private
company may be better able to survive in an already highly competitive
industry that is faced with new modes of competition, a steady increase
in FCC-authorized stations and a splintering audience base.

The decision to go private, however, cannot – and should not – be
made in haste.  The board of directors has fiduciary duties of loyalty,
care and good faith to both the company and its shareholders, and a
decision to go private can backfire if it is not made with appropriate
consideration of all relevant factors.   Further, simply because a com-
pany believes it is too expensive or burdensome to continue as a
public company does not mean that it will thrive as a private com-
pany.  Problems stemming from a company’s inefficient operations,
inconsistent cash flow, slim margins, or a weak advertiser base will
not be miraculously resolved simply because a struggling public com-
pany becomes private.8

A going private transaction can be accomplished in one of several
ways, such as by a tender offer, a cash-out merger (or a combination
of the two), or a sale of assets.  A true going private transaction is
always done for cash.  Regardless of the type of going private transac-
tion or the identity of the buyout group, the company must adhere to
a number of important detailed substantive, procedural and regulatory
requirements.

We mentioned above the importance of working through and re-
solving the directors’ fiduciary duties early on in the process, which
requires a focus on both substantive and procedural factors.  One of
these factors will, in most cases, include the appointment of a special
committee of disinterested, independent members of the board of di-
rectors to ensure that the going private transaction is fair to the com-
pany and the public shareholders and that the buyout group pays a
fair price for the company.  It is the responsibility of the special com-
mittee to ensure that fair dealing and “arms’-length” negotiations oc-
cur, even (and especially) if the special committee is dealing with
members of management.

Since the special committee (or, in the absence of the special com-
mittee, the independent directors) will ultimately be responsible for
making a careful and informed decision about whether to engage in a
going private transaction, it is important that they fully understand the
issues surrounding the valuation of the company and the terms, con-
ditions and pricing structure of the proposed transaction.  This cannot
be stressed enough, since part of the company’s public disclosure
requirements will consist of a detailed description of all steps that
were taken to ensure that the interests of minority shareholders were
protected and that the price paid for the shares was fair.  The involve-
ment of the special committee is critical in helping the company estab-
lish fairness and the semblance of arms’-length negotiations.

Even if the directors or the special committee determines that an

MBO is in the company’s best interests, it is important that the
management group carefully weigh the pros and cons of the
transaction before engaging in a going private transaction.  A
going private transaction is not a quick process, requires a great
deal of intellectual and financial capital and will be heavily scru-
tinized by both the SEC and the plaintiffs’ bar (which will not
hesitate to file a lawsuit if it appears that the MBO is not in the
best interests of the shareholders or is procedurally deficient).
The members of the buyout group should have the same strate-
gic objectives and should be in agreement on the means to
achieve them in order to maximize the perceived benefits of
exiting the public marketplace.  In addition, there are numerous
conflicts of interest that arise in an MBO because the interests of
the management buyout group and the company are not aligned.
The company (specifically, the independent directors or special
committee on behalf of the company) must endeavor to get the
best price possible for the company’s shares, while the manage-
ment buyout group has an interest in paying as little as possible
for those shares to complete the going private transaction.  Since
the members of management that comprise the buyout group
will likely remain employed by the company during the going
private transaction, it is important that they (and the board) rec-
ognize at the outset the difficulties that such a situation can cre-
ate.  It is therefore critical that the members of management who
wish to conduct an MBO request and obtain authority from the
independent directors or special committee prior to pursuing the
going private transaction.

Next Month:  REGULATORY AND OTHER CONSIDERATIONS
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